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THE MINUTES OF THE MEETING OF
THE REGENTS OF THE UNIVERSITY OF NEW MEXICO
March 22, 1994

The Regents of the University of New Mexico met on Tuesday, March 22, 1994 in the
Roberts Room of Scholes Hall. A copy of the public notice of the meeting is on file
in the Office of the President.
Regents Present:
Arthur D. Melendres, President
Penny Taylor Rembe, Vice President
Barbara G. Brazil, Secretary/Treasurer
J. E. (Gene) Gallegos
Roberta Cooper Ramo

.'

Regents Absent:
Siegfried S. Hecker
C. Gene Samberson
Also Present:
Advisors to the Regents
Ahmad Assed, President, Graduate Student Association
Maralyn Budke, President, UNM Foundation, Inc.
Don Burge, President, Staff Council
Bel Campbell, President, Faculty Senate
Marcus D. Goodloe, President, Associated Students of UNM
Richard E. Peck, President of the University
Members of the Administration, the media and others
Absent:
Chris Schueler, President, Alumni Association

•

*******
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Regent President Arthur D. Melendres called the meeting to order at 10:10 a;m.

*******

•

ADOPTION OF THE AGENDA

Regent Roberta Cooper Ramo moved adoption of the agenda with the elimination of
Item V.F., Property Acquisition--1624 University Boulevard, N.E. (Elks Club). Regent
Penny Taylor Rembe seconded the motion.
Voice vote was taken and Board members unanimously approved.
Motion carried.

*******
PUBLIC INPUT REGARDING ITEMS ON THE AGENDA

The following individuals addressed the Regents regarding Item V.A., 1994-95 Tuition
and Fees Increase:
Peter Dorato, UNM Professor, Electrical and Computer Engineering; Jim O'Donnell,
UNM student; Judy Brzosko, ASUNM Senator; Monica Lomas, UNM student; Christina
Sandoval, UNM student; Raul Candelaria, UNM student; and New Mexico State
Representative Ed Sandoval. They all spoke against the proposed tuition increase.

•

Paul Melendres, ASUNM Senator, spoke specifically on the Access Grant Program and
proposed that the Regents consider modifying the Regents' Tuition Policy to set aside
5% of any tuition increase to create an Access Grant trust fund to assure sufficient
funds on a permanent basis to assist students who would otherwise be detrimentally
harmed by tuition increases.
Regent President Melendres recognized and expressed his appreciation to Representative
Edward Sandoval and the other members of the Legislature for creating the $1.5 million
scholarship endowment during the legislative session. In response to an inquiry by
Representative Sandoval, he said there would be a discussion regarding the legislative
credit for tuition under the tuition item on the agenda.

*******

2

•

0000'/7
•

ApPROVAL OF SUMMARIZED MINUTES OF MARCH

14, 1994

It was moved by Regent J.E. (Gene) Gallegos and seconded by Regent Barbara Brazil
that the minutes of March 14, 1994, be approved.

Voice vote was taken and Board members unanimously approved.
Motion carried.

*******
ADMINISTRATIVE REPORT -- UNM PRESIDENT RICHARD E. PECK

President Richard E. Peck presented the administrative as follows:
Update on the Department of Human Resources Review

•

President Peck updated the Regents on the Human Resources study. He said that at the
July retreat one of the priorities identified by the Regents was to examine UNM's
internal structure. The Legislature has subsequently expressed concerns regarding the
University's policies and practices. A Request for Proposal has been issued for a
consultant to perform a review. The Proposals are due on March 31, 1994.
Additionally, UNM is putting together a local review team from among personnel
officers of corporations from the city and state to assist the consultant. Regardless of
what is spent on a study, if the results are not believed, President Peck said the
University has gained very little; therefore, it is with great care that the University is
putting together a credible group that will take a look at the policies and practices in
addition to the professionals that are being hired.
Responding to an inquiry by Regent Gallegos, President Peck stated that four years ago,
70% of UNM's hires were by exception to the equal opportunity rules. When the
University's policies were changed two years ago, one of the difficulties created by the
new system was a two-month delay in hiring. The President said although the
University has made significant progress, this matter has not been solved as quickly as
everyone had hoped, but he believes the professionals who will be reviewing the
University's policies and practices will be helpful in determining what remains to be
done. Regent Gallegos requested copies of policies developed in response to concerns
about personnel matters raised by former Regent Borman in 1991.
President Peck concluded his administrative report.

•
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*******
Regent President Melendres asked for comments from the advisory members:

•

Bel Campbell, President, Faculty Senate

Don Burge, President, Staff Council

Marcus D. Goodloe, President, ASUNM

Ahmad Assed, President, GSA
In order for their comments to be in context with discussions pertaining to tuition and
salary adjustments, the afore-mentioned advisors indicated their preference to wait until
these items were presented to the Regents.
Mr. Assed stated that the lobbying efforts of GSA were very successful and expressed
his appreciation to Philip Larragoite for his assistance.

Maralyn Budke, President, UNM Foundation, Inc.

•

Ms. Budke urged the Regents to approve Item V.B., Contract to Retain Endowment
Investment Consultant. She informed the Regents that the Foundation Board annual
meeting is scheduled in April and new officers will be elected at that time. Ms. Budke
added that the search committee for the Development Director is proceeding and

interviews of finalists will be scheduled in the next few weeks. Responding to an
inquiry by Regent President Melendres, Vice President Mc Kinney said the goal is to
identify the new Development Director by the end of April.

*******
1994-95 TUITION AND FEES INCREASE AND 1994-95 FACULTY AND STAFF SALARY
ADJUSTMENTS

1994-95 Tuition and Fees Increase
In response to Representative Ed Sandoval's earlier comment regarding tuition for
which the Legislature took credit, UNM President Peck stated the Legislature "took
4
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credit for" (i.e., assumed) a 3.3% increase in tuition, which translates to a 2.5% increase
in tuition and fees. The University received an appropriation from the state for a 4.5%
increase· in salary for faculty and staff compared to approximately 6% for other state
employees. President Peck said it is distressing that UNM's state employees receive
lower raises than other state employees. The University is proposing a 5.4% tuition and
fees increase and reallocation of internal monies to generate the funds for faculty and
staff salaries.
Vice President Mc Kinney said the constituent-based University Planning Council and
its subcommittees were involved in the development of these plans and strategies. The
committees of the Planning Council started early last summer looking at the legislative
request and identifying the priorities of the institution. It was then that compensation
was clearly identified as the major priority for this next year, and this priority was
reflected in the legislative funding request adopted by the Regents in the Fall of 1993.
Vice President Mc Kinney added the 1994-95 budget was due at the Commission on
Higher Education on May 16 and would be submitted contingent on final approval by
the Regents in June.

•

The Planning Council looked at four scenarios based on increasing tuition and fees by
2.5%, 4.5%, 6.2% and 8% and the revenues they would create. Vice President Mc
Kinney stated there are some fixed benefit changes that have to take place irrespective
of changes in tuition, including workman's compensation changes and an increase of
38% in State Risk Management insurance premiums. After considerable discussion
about tuition and fees and compensation, the Planning Council recommended to the
administration and the Finance and Facilities Committee a tuition and fees increase of
8% and a compensation increase of 7%. After considering the Planning Council
recommendation, the President and the administration recommended to the Finance and
Facilities Committee that the University stay with the initial objective of 7% to address
faculty and staff compensation, but limit the tuition and fees increase for resident to less
than $100. The recommended 5.4% increase comes out to $96 for credit hour for a
full-time resident undergraduate student. The administration recommended making
adjustments in other areas of the budget (including a smaller increase for workload) in
order to address the 7% salary increase with a 5.4% tuition and fees increase.
President Peck said a new University minimum wage of $6.00 would be established,
and anyone receiving less than that would be raised to $6.00 an hour at the outset,
before distributing the other monies.

•

In summary, the recommendation is, a 5.4% tuition and fees increase for resident
undergraduate and graduate; a 10.0% increase for nonresident; a 10% law school tuition
increase for residents and nonresidents which still continues to be one of the lowest
5
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tuition fee rates in the nation; a continuation of the dissertation fee as a flat fee but with
an increase; and continued commitment to the Access Grant. There is no recommended
change in student fees; Vice President Mc Kinney acknowledged the efforts of the
Student Fee Advisory Board, adding there has not been an increase in student fees for
the past few years.

•

Vice President Mc Kinney said that $265,000 is targeted for Access Grants this year,
and $475,000 would be available in this fund for 1994-95. The purpose of the Access
Grant is to mitigate adverse effects of the tuition increase on needy students. Because
of the Access Grant, students who are on Pell Grants will have a 0% tuition increase
for next year; Pell Grant students do not have to apply for this because it is
automatically put in their financial aid package. Vice President Forbes said funds are
available for 3,000 students, and other students who feel a need can apply as well.
Vice President Forbes stated that regarding scholarship monies, through endowments
that have been established as well as the 3% program the Legislature has established,
the University was able to fund approximately $5 million in scholarships. Over 40%
of the entering Freshmen will have some kind of scholarship money.
In response to an inquiry by Regent Gallegos, Vice President Forbes explained the
reason so many financial aid applications take so long to process is because in most
instances the application is incomplete. Consequently, the application goes back and
forth between the student and the Financial Aid Office. She further explained that the
federal government has very specific guidelines about dependency and it is a federal
requirement that a student be completely off his or her parents' income tax for two
calendar years before the student is .eligible for financial aid.

•

Vice President Mc Kinney explained that the Regents have previously adopted a policy
containing guidelines for increasing tuition and fees annually. The basic policy was to
look the change in three indices (Higher Education Price Index, per capita income for
New Mexico, and State Appropriation in I&G funds per FTE student) from year to year
and develop an average and a range between 75% and 125% of the average. This year,
the Tuition Subcommittee of the Planning Council developed the average of 4.73%--the
range is from 3.55% to 5.92%; thus the recommendation of 5.4% is consistent with the
policy--cleady the $96 falls well below what the Regents have done in recent years as
an average in dollar change in resident tuition.
The policy also provided that any change in the student share of the cost of education
would not exceed 1%. At most public universities, the share ranges between 25% and
30%. The share for UNM undergraduate students for 1993-94 is about 23.2% even
though the 1993-94 tuition and fees increase of 7.9% was expected to increase that
6
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share more. It is expected that the 5.4% increase' will not change that share; in fact, it
may decline slightly next year.
, l

.

•

1994 Faculty and Staff Salary Adjustments
Vice President Mc Kinney said the recommendation is a 7% average increase; in
addition, off the top $75,000 would be set aside from I&G in order to raise all full-time
staff up to a minimum of $6.00 per hour. The total cost to the entire institution is about
$102,000, of which $75,000 is in the I&G budget.
For several years, some of the funds appropriated to Main Campus I&G were
designated as "peer adjustment" funding. These funds were targeted to address the
deficiency in funding for instruction at UNM versus peer institutions. UNM's and
NMSU's funding for instruction on a per student basis is about 80% of the average of
their peer institutions. Each year that peer adjustment funding was received, much of
it was dedicated to market adjustment of faculty salaries. For FY 1994-95, no special
funding for peer adjustment was appropriated to UNM or NMSU. Statistics compiled
by both the Commission on Higher Education and by the University show UNM ranks
at the bottom of our peers in terms of faculty compensation.

•

At the request of Regent President Melendres, University President Peck explained a
plan which had been considered and was dismissed. This proposal would have a
guaranteed percentage of increase for students once enrolled at UNM. A new student
would be guaranteed that tuition would not increase more than the cost of living, or the
cost of living plus 1%, for each of the next five years. In addition, each new cohort
(the new Freshmen class and transfers) would experience a substantial increase in
tuition, and would represent a new baseline from which their tuition would go up only
the cost of living, or the cost of living plus 1%, each year for five years. This would
have the effect of ratchetting tuition up while minimally impacting any enrolled student;
a student would more-or-Iess be guaranteed a level of tuition for a 5-year period. A
student spending longer than five years at UNM would face the new tuition rate the
sixth year. President Peck said the University will reexamine this proposal and discuss
the impact it could have on the University, including Vice President Forbes' concerns
that it might negatively impact recruitment.
President Peck urged the Regents to approve the recommended 5.4% increase in tuition
and fees and 7% average increase for faculty and staff salary adjustments.
Bel Campbell, President, Faculty Senate

•

Professor Campbell said that UNM is, by any rational 'measure, a low-tuition state. In
7

order to compete in bringing in quality faculty to UNM, not just with the institution's
official peers, but with other major universities as well, it is of critical importance to
address this issue. She said most of the faculty would like to keep tuition down as low
as possible, and they do not want to see this harsh, unfair linkage between tuition
increases and faculty compensation as being the only way to get faculty and staff
compensation up to reasonable levels. Therefore, the Faculty Senate would appeal to
the Legislature to recognize explicitly that if they want low tuition they need to
recognize what that implies about the legislative role in the funding of the institution.

•

Don Burge, President, Staff Council

Mr. Burge urged the University to take the lead and force the debate at the state level
as to what the student share should be. He said this would avoid conflict each year as
to whether the Legislature is giving UNM any credit or taking credit.
Marcus D. Goodloe, President, ASUNM
Mr. Goodloe said he would like to see evidence to support the theory that there is a
direct correlation between compensation and quality faculty. He stated that both
ASUNM and GSA hold firm in their support of a 4% tuition increase. In response to
his inquiry regarding the compromise reached from the different proposals, Provost
Mary Sue Coleman explained that she agreed to use $500,000 originally proposed to
respond to workload increases to make up the difference between the 8% and the 5.4%
tuition and fees options, and, for this year, forego new program and workload
enhancement by reallocating internally to keep the tuition at 5.4%.

•

Ahmad Assed, President, GSA

Mr. Assed said accessibility to the students is very important and should be top priority.
He stated if the University compared the salaries of faculty to non-faculty and non·
employees of the state of New Mexico, the faculty at UNM is doing very well and
suggested this statistic should considered, if not now, then in planning for future tuition
increases and employee compensation.
Regent Ramo moved that the Regents approve the administration's
recommendation to increase resident undergraduate tuition and fees in the amount
of $96 (5.4 % ), to increase non-resident undergraduate and graduate tuition and
fees 10°;", to increase Law School tuition and fees 100/0, to increase dissertation fee
from $218 per semester to $250 per semester, to allocate adequate Access Grant
funding so that low income students are not adversely impacted by an increase in
tuition and fees, and to establish an endowment in the amount of 5°,./0 of new funds
8
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generated by any tuition increase and utilize this endowment to ensure that
availability of Access Grants in the future.
Regent Gallegos seconded the motion with the understanding that the motion does
not include allocation of faculty and staff salary adjustments or the reallocation of
new funds.
Regent President Melendres stated that during the past year, the Regents have had two
retreats and developed a set of goals and visions for the University and requested the
budget to in some way reflect these goals. Although supportive of Provost Cole~an's
proposal to reduce the amount of monies available for one year, Regent President
Melendres indicated some of that money would have been directed to steeples of
academic excellence, diversity, and to the University for the Americas.
Regent Brazil said she believed the tuition increases are balanced out by the significant
financial aid programs in the University to make sure needy students are not turned
away. She said the University has a responsibility and an obligation to make certain
students know these programs exist.

•

Regent Gallegos said that the Regents are actually enacting an increase of 2.9%,
because the Legislature assumed a 2.5% increase so this is a modest increase compared
to an 8% increase last year and a 6.6% increase two years ago. The economy of the
state has been strong and UNM actually has an opportunity for a catch up year in terms
of increasing compensation for its employees.
Regent Ramo stated the Regents aspire to maintain access in a state which has very low
per capita income and at the same time have a university which is widely respected
nationwide as first rate. The Legislature shares the University's true goal which is a
combination of access and excellence, and she said one without the other is
meaningless. She said the Regents need to make sure that the economic impact on our
students is not causing access problems.
Vice President Forbes indicated it could take. as much as $3 million to set up a trust
fund and since the Regents are considering the Access Grant suggested that the Student
Affairs Committee present different scenarios for the endowment.
Regent Ramo amended the motion to include the Access Grant at $475,000 with
the understanding that an endowment scheme will be presented at a future
meeting.

•

Voice vote was taken and Board members unanimously approved.
9

Motion carried.

A copy of the Proposed Tuition and Fee Rate change for Academic Year 1994-95
made a part of these minutes as Exhibit A.
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*******
Regent Gallegos stated he has some major concerns regarding the allocation of the new
funds and suggested the 1994-95 Faculty and Staff Salary Adjustments agenda item be
tabled. He expressed his concern whether these new funds promote the achievements
of the Regents' .goals and visions. He pointed out that, when compared to other
institutions, UNM appears to be surprisingly weighted towards associate and assistant
professors rather than full professors. While the University can aspire to compete with
major universities, he is troubled that there are over 300 employees who are living at
the poverty level and does not want the University to be paying people at such low rates
they must have food stamps and the like to exist.
Regent Gallegos said the Regents should have some detail concerning the allocation of
the new funds for health insurance, workmen's compensation, liability insurance
increases, productivity increases and the like. He said it is his understanding that the
budget is submitted to the Commission on Higher Education in May, contingent on
acceptance by the Regents in June, and therefore, the timing of action on this issue by
the Regents is not critical.

•

Vice President Mc Kinney explained that the University needs to be able to allocate
these funds almost within hours of completion of the Regents' meeting in order for an
$800 million budget to be put together, reviewed internally and submitted to the CHE.
It is a very frantic process and was moved up three weeks from last year's schedule to
provide additional time for budget preparation. This year, the CHE expects the budget
they receive on May 16 to have essentially the components the Regents have approved,
including compensation and tuition.
Vice President Mc Kinney said he believes the University has done an outstanding job
to control health insurance costs. He said a 0% increase in costs is projected for the
first six months and only. a modest increase the last six months. He said UNM has, in
the last several years, been well below the state and national average in health insurance
costs. He said he is concerned if the Regents are expecting to address all of their goals
and objectives with the amount of money available, particularly since the entire
University believed the priority set this year was compensation.

10
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Regent President MeIendres confirmed that the first priority that came out of the
Regents' retreats was to increase compensation. Regent Gallegos said he is not in
opposition to that, but rather is concerned at how these funds will be allocated. Regent
President Melendres said he does not believe the desire of the Regents is to get into the
allocation of salary money between departments, but rather that the budget is reflective
of the Regents' goals.
Regent Ramo moved that the Regents accept the administration's recommendation
as to compensation and be provided with an explanation of how those funds will
be allocated in the budget, with the understanding that the budgeting process will
allow the Regents to address their concerns.
Regent Rembe seconded the motion.

Regent Gallegos called the question.
Regent President Melendres said even though the question had been called, he would
like the other Regents to have an opportunity to speak regarding this matter.

•

Regent Brazil inquired what the negative impact would be if the Regents did not take
action on this today. Regent President Melendres indicated that a fixed number is
needed in order to begin building the budget. Vice President Mc Kinney stated this
process was started back in the Fall, and the administration clearly indicated the
direction the administration was taking in the budget planning for this year.
Regent Rembe inquired if the budget could be approved and then reallocated if need be.
Regent President Melendres said it is his belief this is entirely possible, in spite of the
Regents approving this today.
Regent President Melendres noted the question had been called.
Voice vote was taken and the vote was 4-1, with Regent Gallegos opposing.
Motion carried.

******
[Regent Gallegos left at 12:25 p.m. and was not present for the remainder of the
meeting]

•

*******
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PARCEL GROUND LEASE TO UNMTDC
RESEARCH PARK

FOR LAND AT UNIVERSITY CENTER

•

Vice President Mc Kinney explained that the UNM Technology Development
Corporation (UNMTDC) has negotiated a preliminary agreement with Martin Marietta
for the construction of an office building at the University Center Research Park. The
UNMTDC needs a Ground Lease from the Regents in order to enter into a Parcel
Sublease to Martin Marietta.
Regent Ramo moved approval of the Ground Lease.
motion.

Regent Rembe seconded the

Voice vote was taken and Board members unanimously approved.
Motion carried.
A copy of the University Center Research Park Parcel Ground Lease is made a part of
these minutes as Exhibit B.

*******
CONTRACT TO RETAIN ENDOWMENT INVESTMENT CONSULTANT

Regent Ramo stated this was discussed at the Finance and Facilities Committee and
moved approval to retain William M. Mercer Asset Planning, Inc. as the endowment
investment management consulting firm. Regent Rembe seconded.

•

Voice vote was taken and Board members unanimously approved.
Motion carried.

*******
SURPLUS PROPERTY DISPOSAL

Regent Ramo moved approval to dispose of surplus property as listed in the agenda.
Regent Brazil seconded the motion.
Voice vote was taken and Board members unanimously approved.
Motion carried.
12
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A copy of the Surplus Property Disposal list is made a part of these minutes as Exhibit
C.

*******
STATE OF UNM LIBRARIES REpORT

Regent Brazil indicated this item would be deferred to the April meeting.

*******
VOLUNTARY RETIREMENT PROGRAM

•

Regent Brazil said the Academic Affairs Committee discussed continuing the Voluntary
Retirement Program which has been in place for two-and-a-half years. She said the
program is fiscally sound and there is a small surplus in the program. One of the
opportunities this program could provide is that if there are a number of faculty who
take advantage of the early retirement program, it may give the University an
opportunity to more aggressively pursue replacements with underrepresented faculty.
Regent Brazil moved approval to continue the retirement incentive program. Regent
Ramo seconded the motion.
Professor Campbell said most faculty do not see the current program as sufficient
incentive to retire.
In reference to earlier discussions regarding competitiveness in faculty salaries, Provost
Coleman pointed out that the people who are retiring have a median salary of $51,000,
and new hire assistant professors have a median salary of $47,000, which is indicative
of what is happening in the market. She said that 85% of the retirees were White
males, and 85% of the new hires were either Hispanic, Native American or women.
Provost Coleman said that the national average for minority hires is about 2% and
UNM is 8 times higher than that. She added that the University will strive to improve
on minority hires, but pointed out UNM is doing a good job--much better than the
national average.

Mr. Burge stated he would like to see the same program extended to the staff and
Regent President Melendres asked him to build a model and present it for consideration.
Voice vote was taken and Board members unanimously approved.

•

Motion carried.
13
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*******
CONTRACTS, RESIGNATIONS, RETIREMENTS AND LEAVES

Regent Brazil indicated this is for information only.
A copy of the Contracts, Resignations, Retirements and Leaves is made a part of these
minutes as Exhibit D.

*******
REpORT ON UNM HOSPITAL BOARD MEETING

Regent President Melendres briefed the Regents on the March 14 Health Sciences
Committee meeting. The result of that meeting was a positive recommendation that the
Capital Improvements Plan, as it was presented by the Hospital Board, be approved
without the parking structure at this time and that the University proceed to acquire the
Elks Club property. These items were referred to the Finance and Facilities Committee
by the Health Science Committee.

*******
EXECUTIVE SESSION TO DISCUSS LITIGATION MATTER WITH UNIVERSITY
COUNSEL'S OFFICE PURSUANT TO SECTION 10-15-1m)!7), N.M.S.A., 1978

•

Regent President Melendres said the Board has been requested to go into executive
session to discuss a· litigation matter which relates to the access for handicapped to
University Arena (the Pit).
Regent Rembe moved that the Board go into executive session for this
Ramo seconded the motion.

purpo~e.

Regent

Voice vote was taken and Board members unanimously approved meeting in ex~cutive
seSSIOn.
Except for Regent Gallegos, the same Regents who were at the open meeting were
present in the executive session. The Regents hereby attest that the matter discussed
in the closed meeting was limited only to the discussion of litigation relating to access
for handicapped to University Arena.

*******
14
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There being no further business to come before the Board, the open meeting adjourned
at 12:45 p.m.

APPROVED:

~,J.~_
President
ATTEST:

Ji~~
TreaSUf~
Secretary-

•
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RECOMMENDATION FOR TUITION AND FEE RATE CHANGE
FOR ACADEMIC YEAR 1994-95

Recommended Action

•

The Finance and Facilities Committee of the University of New Mexico Board of Regents met
on March 11, 1994 to consider tuition increase recommendations for the 1994-95 Academic Year.
The committee received two recommendations, one from the University Planning Council for an
8% increase in resident undergraduate tuition and fees and one from UNM President, Dr. Richard
Peck, proposing an increase not to exceed $100 a year (5.5%) for resident undergraduate tuition
and fees. Student representatives from both ASUNM and GSA testified that these organizations
oppose an 8% increase in tuition and fees and that student organizations favor not more than a
4% increase in tuition. Students also presented a proposal calling for the establishment of an
endowment to ensure that low income students would not be adversely affected by an increase
in tuition (see Attachment 1). Vice President for Business and Finance, David Mc Kinney, read
a portion of a letter received from the Commission on Higher Education (see Attachment 2)
concerning tuition increases for 1994-95 in which the Commission states that "increases in excess
of five percent are strongly discouraged." It should be noted that the legislative appropriation
for Main Campus I&G presumes a "credit" for a tuition rate increase of 3.3% which
translates to an increase in tuition and fees of 2.5%.
Although the Finance and Facilities Committee did not take formal action relative to
recommending a tuition increase, it strongly favored the following actions concerning Main
Campus tuition and fees:
• Increase resident undergraduate tuition and fees by an amount not to exceed
$100 (5.5%).
• Increase non-resident undergraduate and graduate tuition and fees 10%.
• Increase Law School tuition and fees 10%.
• Increase dissertation fee from $218 per semester to $250 per semester.
• Allocate adequate Access Grant funding so that low income students are not
adversely impacted by an increase in tuition and fees.
• Establish an endowment in the amount of 5% of new funds generated by any
undergraduate resident tuition increase, and utilize this endowment to ensure
the availability of Access Grants in the future.
Attachment 3 details the changes in Main Campus tuition and fee totals associated with the above
recommendations.

•

The development of the 1994-95 tuition and fee increase recommendations is the product of a
year-long effort of a subcommittee of the University Planning Council, comprised of faculty,
staff, students and administrators. This is a continuation of the process that developed the 199394 plan. The involvement of the campus in the development of these plans for 1993-94 and
1994-95 has been the most extensive of any budget planning process in recent years at UNM.

•

planning process by the faculty, staff and student participants. The Tuition Subcommittee of the
Planning Council reviewed various tuition and fee scenarios in their meeting on February 10,
1994 and recommended that the full Planning Council review these scenarios. The full
University Planning Council met on March 9, 1994 and in that meeting recommended the 8%
increase referenced above.
Recommendations were formulated in accordance with the Regent's Tuition and Fee Policy,
approved in April 1993 (see Attachment 4). That policy states that tuition increases for full-time
resident undergraduate tuition and fee rates will be based on:

•

1)

The average changes in three indices: Higher Education Price Index (HEP/), per capita
income for New Mexico, and State Appropriation in Instructional and General Funds per
FTE student. (Attachment 5 shows this calculation for 1993-94: the average is 4.73%,
and the 75% to 125% range is between 3.55% and 5.92%.)

2)

Change based on adjustment ofstudent share. The total increase in the full-time resident
undergraduate tuition and fees rate will not exceed 10% per year nor 50% over any
consecutive jive year period The student share proportion will normally be not less than
25% and not greater than 30% ofthe cost ofeducation. The annual increase infull-time
resident undergraduate tuition and fees for adjustment of student share will not exceed
one percentage point change in student share proportion. (Attachment 6 shows this
calculation for 1993-94: an increase of 4.4% in tuition and fees would increase the student
share by 1%.)

Attached is some additional information regarding tuition and fee rates:
1.

Chart showing historic proportionate share of the cost of education paid by students,
Attachment 7.

2.

Historic changes in undergraduate tuition and fee rates, Attachment 8.

3.

Comparison of UNM tuition and fee rates with peer institutions, Attachment 9.

4.

Branch Campus historic changes in tuition and fees, Attachment 10.

5.

Student fee revenue allocations, Attachment 11.

Dissertation Fees

•

The Tuition Subcommittee of the University Planning Council recommended that the policy
approved in April 1993 be continued (see Attachment 12). Resident flat rate would go from
$218 per semester to $250 per semester; non-resident flat rate would increase by the same
amount, and non-residents would continue to be charged for hours over six at the regular hourly

2

•

rate for non-resident graduates. This change was reviewed favorably by the Finance and
Facilities Committee in their meeting of March 11th.
Branch Campuses and School of Medicine

Proposed tuition and fee increases for the Branch Campuses and the School of Medicine are
shown in Attachment 13. The legislative appropriation to School of Medicine I&G presumes
a "credit" for a 10% tuition rate increase, and the appropriations to the branches assume
a "credit" for a 3.2% tuition increase. These increases were reviewed favorably by the
Finance and Facilities Committee in their meeting of March 11 tho

•

•

3

Attachment 1

•

" March , 1994

Dear Members of the Board of Regents,

•

I would like to take this opportunity to thank you for allowing me to
address you today. I believe that your goals coincide with the goals of the
Associated Students of the University of New Mexico- creating a better
university. As our university continues to climb in the rankings it is
important that we address certain fundamental issues which will allow
for improvement at this school. I believe at the core of a successful
university are three key issues'library resources, faculty salaries, and
financial aid.
At this juncture I would like for us to evaluate our financial aid.
The primary area I would like to address is our Access Grant. At the
present time it is at the Board of Regents' discretion whether or not to
fund the grant. I, along with ASUNM, believe that the funding of this grant
must not be an option but an obligation. At the present, the sitting
Regents have been diligent in funding the grant. However, it is imperative
that we think of the future since our time at this university is limited. I
am asking the Board of Regents to mandate that a minimum of 5% of all
tuition increases be placed in the grant. This will ensure that the grant
will always exist to benefit students who are financially threatened by
tuition increases. Another important measure is to ensure that these
funds are not transferred to other projects.
My goal is to see that one day a surplus can be created in order to
expand our financial aid to students. I believe this will be an
instrumental step in allowing our university to be among the prestigious
universities in the country.

Sincerely,

•

Senator Paul Melendres

Resolution #1

1994 Session II
Introduced by Senator Paul Melendres
Co-Sponsored by Liz Garcia
1st READING
2nd READING
3rd READING

\..,

.

COMMITIEE REPORT: £.1 SENATE ACTION:

ASUNM PRESIDENT

ASUNM VICE PRESIDENT

Date

Date

0 -0

00 PaSS

Be it enacted by that the Associated Students of the University of New
Mexico, THAT:

WHEREAS:
..

The primary purpose of this University is to allow for the education of the
student body. Students who desire an education must be able to obtain it;
and

WHEREAS:
Any increase in tuition and or fees has and will continue to have
detrimental effects to the well being of the student body; and

WHEREAS:
In the event the Board of Regents of this University continues to raise
tuition many students will be severely affected and may no longer be able
to remain enrolled as students; and

WHEREAS:
In order to allow for all students to take part in their academic endeavors
regardless of their socio-economic background;

•

THEREFORE BE IT RESOLVED:
The Associated Students of the University of New Mexico urge the Board of
Regents to create a working trust fund in which they will deposit 5% of

sc1

•

any increase in student tuition and fees. This working trust will then be
allocated for financial aid for students at the University of New Mexico.

BE IT FURTHER RESOLVED
That we strongly urge the Board of Regents to ease access of this funding .

•

•
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•

Following is an except from a letter, dated March 8, 1994, from
Danny K. Earp, Deputy Director of the Commission on Higher
Education.

3.

Tuition Increases.

The funding assumptions adopted during the legislative session
include a credit for tuition revenue inc~eases of approximately 3.3
percent. While there was considerable discussion last fall about
possible restrictions on tuition increases, there was little
discussion of this issue during the session and no restrictive
language was placed in the appropriations bill.
However, we
believe postsecondary institutions will continue to be scrutinized
for their actions in this area.
We would suggest that tuition
increases above the 3.3 percent assumption be carefully considered
during your budget development process -- increases in excess of
five percent are strongly discouraged.
Proposed increases above
the 3.3 percent level should be accompanied by a written
justification.

•

•

Because of the high level of interest in this subj ect, all
institutions are requested to submit copies of their current
tuition policies. Institutions which do not have such policies in
place should begin to develop them as soon as possible.

•

•
FEE
RATES

TUITION
RATES

RESIDENT:
UNDERGRADUATE
GRADUATE
LAW

NONRESIDENT:
UNDERGRADUATE
GRADUATE
LAW

I

FY 93-94
TUITIONIFEES

PROPOSED
INCREASE
TUITIONIFEES

1,368.00
1,532.00
2,030.00

420.00
436.00
436.00

1,788.00
1,968.00
2,466.00

96.00
104.40
247.20

6,048.00
6,224.00
7,838.00

420.00
436.00
436.00

6,468.00
6,660.00
8,274.00

646.80
668.40
828.00

PROJECTED REVENUE GENERATED:
ADDITIONAL VOLUME INCREASE 1994-95

•

5.4% UNDERGRADUATE
TUITION & FEE INCREASE
1994-95 ACADEMIC YEAR

PROPOSED
TUITION
%
RATES
CHANGE

*

FEE
RATES

FY 94-95
PROPOSED
%
TUITION I
%
FEES
CHANGE
CHANGE

1,464.00
1,636.40
2,277.20

7.0%
6.8%
12.2%

420.00
436.00
436.00

0.0%
0.0%
0.0%

1,884.00
2,072.40
2,713.20

5.4%
5.3%
10.0%

6,694.80
6,892.40
8/666.00

10.7%
10.7%
10.6%

420.00
436.00
436.00

0.0%
0.0%
0.0%

7,114.80
7,328.40
9,102.00

10.0%
10.0%
10.0%

*

$3,922,900
$307,600

.GR,..ND· tqTA4.. Ngwi8§YgNQ§•• • • • • U.·••··.U//.·.·U·ii·•• $4;g$Q;$QQ
USING 5.4% INCREASE IN TUITION & FEE FOR RESIDENT UNDERGRADUATE
USING 10.0% INCREASE IN TUITION & FEE FOR NONRESIDENT UNDERGRADUATE
USING 110% OF RESIDENT UNDERGRADUATE TUITION AND FEE FOR RESIDENT GRADUATE
USING 103% OF NONRESIDENT UNDERGRADUATE TUITION AND FEE FOR NONRESIDENT GRADUATE
USING 10% INCREASE IN TUITION AND FEE FOR LAW
WITH 100% OF INCREASE GOING TO TUITION

• Tuition and fee increase amounts must be divisible by 24. Although the initial recommendation
was for a $100.00 (5.5%) increase, the actual increase would be $96.00 (5.4%).

DISK 185

9S-S.4V,,"

BUDGET OFFICE

14-Mar-94

I
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The University of New Mexico
. c e President for Student Affairs
Scholes Hall 123
Albuquerque. NM 87131-2001
(505) 277-0952

August 11, 1993
MEMORANDUM:
m~~ty___

To:

University

Fr:

Orcilia Z

Re:

Re2ent's Tuition Policv

-

~~Vice President for Student Affairs
.

This Spring tenn the Regents adopted a comprehensive tuition policy for UNM at the April
13, 1993 meeting. A subcommittee of the University Planning Council deliberated throughout
the school year to develop a comprehensive policy to present to the Planning Council,
Administration and Regents.

•

A number of options were reviewed by the subcommittee. including tuition based on ability
to pay, a higher tuition for entering stUdents, a share-based tuition. and discipline-based tuition.
The subcommittee concluded that for UNM the preferred option was a share-based tuition
policy. The specifics of the share policy are listed in section 3.1.1. 3.1.3 and 3.3 of the policy.

The policy includes other imponant modifications:
•

Non-resident stUdents \\111 eventually be required to pay 100 percent of the cost
of their education.

•

Graduate stUdents will pay a set amount of tuition for 1-6 dissenation hours.
This policy will be reviewed again this commg year at the request of the
Regents.

•

Beginning Fall semester 1993. non-degree status students will pay tuition based
on whether or not the student has earned a bachelors degree.

•

The policy maintains the "access" grants program.

A copy of the materials presented und approved by the Regents is enclosed for your review

and reference.
•

If you have any questions do not hesltate to caii me at :":"7-095:.
OZFmof:C28":
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TUmON AND FEES POLICY

•

1.

Assumptions
1.1.

That the State legislature win not take credit for the additional revenues generated by
any increase in tuition.

1.2.

That need based financial assistance wiil be available to dampen the effects of any
increase in tuition and fees thereby assuring access to the University for ail qualified
students regardless of economic capability.

1.3.

These 2uidelines are established bv the Board of Re2ents in good faith and are subject
to change in the event of unforeSeen fluctuations i"it funding requirements. including
major changes in the level of state general fund appropriations for higher education.

Objectives

•
3.

2.1.

To provide a rationale which is understandable to the public far the University's tuition
decisions.

2.2.

To provide predictability and consistency with respect to tuition as a guide to students
and their families in their financial planning for attendance at UNM in a timely manner.

2.3.

To assure that students and the state continue to share the cost of education atUNM
and to do so on the basis of planned and known proponions.

2.4.

To encourage students to make curriculum choices on the basis of academic interest:
rather than financial concerns.

2.5.

To insure that tuition and fee decisions are consistent with the goals and objectives c
the University of New Mexico.

2.6.

To be sensitive to relevant national and regional tuition and ;)Qiicy trends.

2.7.

To insure that current New Mexico economic conditions of the consumer are considere
in establishing tuition policy.

Guidelines
3.1.

General

Several factors are considered in setting annual tuition and fee rates. These factors include acce
issues. levels of state appropriations. availability of need based financial aid. charges at peer and region;..
institutions. national trends. economic factors. recognition of the social benefits of higher education. ar
parameters defined in these guidelines.

•

Definitions

3.2.

•
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Cost of Education

3.2.1.

The cost of education is defined herein as State Appropriated Instructlonai and General Budgeted
Expenditures. plus mandatory student fee revenue outSide the 1 and G category. per FIE studenL
State Appropriated I and G Budgeted Expenditures. plus
Mandatorv Student Fee Revenue Outside I and G
Total Annual FrE Students

=

Cost of Education

Indexing

3.2.2.

Tuition indexing is the practice of setting tuition rates or tuition revenue contributions at a rate
that is proponional to the cost of education.
Student Share

3.2.3.

Student share is the proponion of the cost of education which is paid by the undergraduate student
through tuition and fees.
Resident Undergraduate
Tuition and Fees
Cost of Education

•

3.3•

=

Student Share

Annual Change in Tuition and Fees Rates
Full-Time Resident Undergraduate Rates

3.3.1.

The annual increase in full-time resident undergraduate tuition and fees rates will be based on:
•

The average of changes in three indices: Higher Education Price Index (HEFI), Per Capita
Income for New Mexico. and State Approcriation in Instructional· and General Funds per
FIE student
AND

•

Change based on adjustment of student share

The total increase in the full-time resident undergraduate tuition and fees rate wiil not exceed 10%
per year nor 50% over any consecutive five year period. The student share proponion will
normally be not less than 25% and not greater than 30% of the cost of education. The annual
increase in full-time resident undergraduate tuition and fees for adjustment of student share will
not exceed one percentage point change in student share proponion.
3.3.2.

Full-Time Non-Resident Undergraduate Rates

Full~time non-resident undergraduate tuition and fees rates v.iil be equal to 100% of the cost of

•

education. The total annual increase in full-time non-resident undenrraduate tuition and fees will
not exceed 10%.

Attachment 4
Page 4
3.3.3.

•

Full-Time Graduate and Professionai Rates

Full-time resident graduate tuition and fees wiii be equal to 110% at full-time resident
undergraduate tuition and fees. Full-time non-resident graduate tuition and fees will be equal to
103% of full-time non-resident undergraduate tuition and fees.
Medical and Law student tuition and fees rates will be adjusted annuaily taking inca consideration
the different costs of education for these professionai programs.
Resident dissertation tuition per semester wiil be a flat rate adjusted annually, taking into
consideration the costs of graduate education.
Non-resident dissertation tuition per semester for u!J to 6 credit hours will be the resident flat rate:
dissertation tuition per semester exceeding 6 hours (7 or more hours) will be equal to the flat rate
pius the non-resident graduate rate for each credit hour in excess of 6 hours.
3.3.4.

Non-Degree Status Rates

Non-degree tuition and fees rates will be equal to undergraduate rates. res!Jective to residency
status. for a student who has not earned a baccaiaureate or higher degree.
Non-degree tuition and fees rates will be equal to graduate rates. respective to residency status.
for a student who has a baccalaureate or higher degree.

•

•

3.4.

Financial Aid

The Regents will continue to seek student financial aid funds from various sources to assist students and
families who are not able to afford increases in the cost of education.
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1994-95 ACADEMIC YEAR TUITION
CALCULATION OF CHANGE IN THREE INDICES

Projected tuition and fee rates for FY 94-95 based on UBC policy as adopted
in March, 1990.
HEPI: (1)
96.7
100.0
3.4%

91-92 Index
92-93 Index
% change

•

NM Per Capita Income: (2)
91
92
% change

14,853
15,563
4.8%

I & G Appropriation per FTE Student: (3)
Actual 92-93
($97,396,600/19,308)
Budget 93-94
($103,209,000/19,308)
% change
Calculations of tuition and fee increase:
75% to 125% of annual rate changes:
(3.4 + 4.8 + 6) / 3
4.73 x .750
4.73 x 1.25

4.73%
3.55%
5.92%

(I) Source: Higher Education Price Indexes 1991 Update, Research

Associates of Washington
(2) Source: Per Capita Personal Income from U.S. Dept. of Commerce
Bureau of Economic Analysis, Per Capita Personal Income for States
and Regions
(3) Source: CHE formula I & G only

•

5,044
5,345
6.0%

•

•

•

UNM
CALCULATION OF I & G FORMULA COSTS
PLUS FEES OUTSIDE OF I & G
PER FTE STUDENT
BUDGET
FY 86-87

TOTAL FORMULA I & ~ A01'UAl. l!XtJlSNDI'rUlite&
FEES OUTSIOE I & G

TOTAL

.ee,787,eeo

$6,917,393
$96,705,353

FY 87-88

FY 88-89

FY 89-90

FY 90-91

FY 91-92

FY 92-93

FY 93-94

$94,318,048'101,309,726 11I110,813,£104 '118,049,626 $124, 7151 ,f;)~G $1 :JO,GG2,3QO Gl140,596,:·W1
$7,083,182
$7,548,764$7,947,376
$8,211,721
$8,225,527
$8,,215,362
$8,32!3,024
$101,401,228 $108,1:158,490$"118,761,280 $126,261,347 $132,983,063 $138,877,6!32 $148,922,331

ENTIRE YEAR FrE'S (SLIMMER, FALL, SPRING-ANNUALIZE

18,050

18,429

18,527

18,843

19,047

19,199

19,308

19,308

I. & G eXPENDITURES PLUS FEES OUTSIDE I &G PER FTE

$5,358

$5,502

$5,876

$6,303

$6,629

$6,927

$7,193

$7,713

$1,020

$1,152

$1,272

$1,372

$1,453

$1,554

$1,656
23:0%

$1,788

TUITION & FEES AS °h OF I & G EXPENDITURES
PLUS FEES OUTSIDE OF I & G:
RESIDENT UNDERGRADUATE TUITION & FEES
PER FTE

:::f"1$.Q~)o<:(:~q:~W::'::f :'::~i;~%:,:·. :..~jl tl~(~,?):gj.~~/o: ":.•.·>:~?,4%

:. 23.2°11

If FY 93-94 tulton and fees were Increased by 1°h, the share for FY 94-95 would be 23.4%. Tuilion and fees could be raised 4.4% in order to increase the share 1%.
(ThIs scenario assumes that I & G formula costs plus fees outside of I & G and entire year FrE's are the same as the 1993-94 Budge!.)

c:\Jotus\share95

,
a

0\

•

•

•

UNIVERSITY OF NEW MEXICO
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j

--. __.-'-'.- . . - - - -

30

i

28

w

26

...Z

24

POLICY RANGE

~

CJ
~

w
0
a:
w

22

D.

20
18
16
I

14
1972

I

I

I

I

I

I

J

I

74

76

78

80

82

84

86

88

--l

90

Lh

92

I. .. _....

.

_

94

YEARS
Resident, Full Time Undergraduate Tuition/Fees
as a % of I & G State Appropriation per FTE
Student

iS-

a
-.l

Attachment 8

UNIVERSITY OF NEW MEXICO
UNDERGRADUATE RESIDENT FULL TIME
TUITION AND FEES

•

FISCAL
YEAR

•

•

UNM Budget Office

Tuition

kw7.
04-Mar-~

TUITION
& FEES

DOLLAR
CHANGE

1972-73

456

o

1973-74

456

o

1974-75

456

o

1975-76

456

o

1976-77

520

64

1977-78

520

o

1978-79

576

56

1979-80

624

48

1980-81

666

42

1981-82

720

54

1982-83

768

48

1983-84

774

6

1984-85

816

42

1985-86

888

72

1986-87

1,020

132

1987-88

1,152

132

1988-89

1,272

120

1989-90

1,372

100

1990-91

1,453

81

1991-92

1,554

101

1992-93

1,656

102

1993-94

1,788

132

% CHANGE
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COMPARISON OF UNDERGRADUATE TUITION & FEE RATES
UNM AND SELECTED INSTITUTIONS (CHE PEER GROUP)
PER FULL-TIME STUDENT PER YEAR

1993-94

1992-93
INSTITUTION
U. of Texas, Austin
Uf.ofNewMEbdco)i)····························

•

1992-93

1993-94

RESIDENT

RESIDENT

1,245

11.970/0

· •.·.·1.65&> ·.··•··..1~J8s:i ).··.•·.• ·.)7~97%;

NONNONRESIDENT RESIDENT

5,385
)5~880

5,474

% CHANGE

1.65%

i·••·.6~468} ..i "lO~()O%

1,590
1,783
1,798
1,898
1,838
1,904
2,104
2,228
2.188
2,274
2,540
2,721
2.843
2,812
3,890

1,844
1,865
1,920
1,982
2,036
2,278
2,298
2.352
2.462
2.532
2,598
2,916
3,090
3,125
4,350

15.97%
4.60%
6.79%
4.43%
10.77%
19.64%
9.22%
5.57%
12.52%
11.35%
2.28%
7.17%
8.69%
11.13%
11.83%

6.996
4,974
5,970
5,498
4,718
5,268
6.075
7,192
5.368
6,345
11,332
7,851
7,071
7,672
10,826

7,350
5,105
6,538
5.762
5,060
6,198
6.795
7,740
5.822
7,134
12.104
9,285
7,808
8,201
12,254

5.060/0
2.63%
9.51%
4.80%
7.25%
17.65%
11.85%
7.62%
8.46%
12.43%
6.81%
18.27%
10.42%
6.90%
13.19%

GROUP AVERAGE EXCLUDING UNM

2,229

2,440

9.50%

6,784

7,414

9.30%

UNM AS % OF GROUP AVERAGE

74.3%

73.3%

86.7%

87.2%

U. of Arizona
U. of Oklahoma, Norman
U. of Kansas
U. of Tennessee, Knoxville
U. of Arkansas, Fayetteville
U. of Kentucky
U. of Utah
U. of Iowa
U. of Nebraska. Lincoln
U. of Washington
U. of Colorado, Boulder
U. of Oregon
U. of South Carolina
U. of Missouri, Columbia
U. of Virginia

SOURCE: Chronicle of Higher Education 9/29/93

•

1,394

% CHANGE

1993-94

PeerTuit kw78
UNM Budget Office
l5-Oct-93
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UNIVERSITY OF NEW MEXICO BRANCHES
YEARLY TUITION AND FEES
FY 84-85 TO FY 94-95 PROPOSED
GALLUP

GALLUP

RESIDENT
TUmON
FY 84-85
FY 85-86
FY 86-87
FY 87-88
FY 88-89
FY 89-90
FY 90-91
FY 91-92
FY 92-93
FY 93-94
FY 94-95 Proposed

312
312
384
408
456
504
504
528
600
600
672

°Al
FEES

TOTAL

36
36
36
36
48
48
48
24
24
24
24

348
348
420
444

504
552
552
552
624
624
696

CHANGE

0.0%
20.7%
5.7%
13.5%
9.5%
0.0%
0.0%
13.0%
0.0%
11.5%

NONRESIDENT
FEES

TOTAL

960
960
1,200
1,272
1,320
1,320
1,320
1,440
1,512
1,512
1,512

36
36
36
36
48
48
48
24
24
24
24

996
996
1,236
1,308
1,368
1,368
1,368
1,464
1,536
1,536
1,536

LOS ALAMOS
FY 84-85

•

FY 85-86
FY 86-87
FY 87-88
FY 88-89
FY 89-90
FY 90-91
FY 91-92
FY 92-93
FY 93-94
FY 94-95 Proposed

312
312
384
408
456
468
468
504
552
588
624

6
6
12
12
12
12
12
24
24
24
24

FY 85-86
FY 86-87
FY 87-88
FY 88-89
FY 89-90
FY 90-91
FY 91-92

•

FY 92-93
FY 93-94
FY 94-95 Proposed
BR-TUIT
kW4e

07-Mar-94

312
312
384
408
456
504
504
528
552
600
624

6
6
24
24
24
36
36
36
48
48
48

CHANGE

0.0%
24.1%
5.8%
4.6%
O.ooAl
0.0%
7.0%
4.9%
0.0%
0.0%

LOS ALAMOS

318
318
396
420
468
480
480
528
576
612
648

0.0%
24.5°Al
6.1%
11.4%
2.6°Al
0.0%
10.0 0Al
9.1°Al
6.3%
5.9OAl

1,000
960
1,200
1,272
1,320
1,320
1,320
1,440
1,584
1,656
1,764

VALENCIA
FY 84-85

°Al

TUmON

6
6
12
12
12
12
12
24
24
24
24

1,006
966
1,212
1,284
1,332
1,332
1,332
1,464
1,608
1,680
1,788

-4.0 0Al
25.5%
5.9%
3.7°Al
O.ooAl
O.ooAl
9.9%
9.8%
4.5%
6.4%

VALENCIA

318
318
408
432
480
540
540
564
600
648
672

O.OOAl
28.3OAl
5.9 O
Al
11.1°Al
12.5OAl
O.ooAl
4.4°Al
6.4%
8.0%
3.7%

1,000
960
1,200
1,272
1,320
1,320
1,320
1,320
1,584
1,584
1,632

6
6
24
24
24
36
36
36
48
48
48

1,006
966
1,224
1,296
1,344
1,356
1,356
1,356
1,632
1,632
1,680

-4.0%
26.7%
5.9%
3.7%
0.9%
O.ooAl
0.0%
20.4°Al
0.0%
2.9%

disk 12.

BUleFICE

UNIVBRSlfYOPNEW

a

srUDENT PBB RBVBNUB ~

17-M81-1l4

~T10NS

e

FEES
ACCOUNT #

19a.4-85
AcruAL

1-000l5-0450
1-000l5-0450
1-000l5-0450
1- 15005-0400

Center for Academi: Support (CAPS)
Basi: Skills
Teaching Assistance Resoun:e Ctr (TARe)
ASUNMGSA Accounting
Cards

45,483

1985-86
ACfUAL

1986-87
ACfUAL

25,000

25,000

20,527

23,423

1987-M
ACfUAL

19M-89
ACfUAL

1989-90
ACfUAL

1990-91
ACfUAL

1991-92
ACfUAL

1992-93
ACfUAL

1993-94
1994-95
ACfUAL PROPOSED

60,000

75,000

75,000

75,000

85,000

96,000

96,000

116,800

0
23,697

2,000
24,900

3,000
46,000

6,000
53,6~

6,000
57,000

6,070
57,680

6,070
70,000

0
73,650

1- 15000-0450

II)

29,059

29,400

27,400

28,000

29,400

27,000

30,000

20,000

20,000

20,000

0

1- 15005-0450

Leisure Servi:es

314,475

354,449

424,450

398,!OO

426,800

449,000

445,000

425,000

442,635

455,914

475,000

1-15025-0450

Man:hing Band

97,495

111,600

116,lXi4

141,1158

148,100

161,100

150,000

75,000

70,000

50,000

55,000

1-15030-0450
1-15010-0450

Popej~ Hal1
Theatre Arts

132,192

162,800

169,312

172,100

180.600

190,000

190,000
6,300

190.000
6,300

192,280
7,400

198,018
7,500

202.400
8,325

1-15055-0450

Collegiate Singers

9.500

10,073

9,975

9,975

10,500

12.242

12.000

0

0

0

0

21,3lXi

24.3111

24,845

"4,618

27,900

12,300

10.750

0

0

0

0

11,202

9,652

0

0

0

0

4,498

4,598

0

0

0

0

3,150

0

0

0

0

115,000

122,000

122,000

130,000

1-15lXiO-0450
. 1-15lXi5-0450

Cheerleaders/Mascots

\

Chaparrals

I

1-15070-0450

CheerleaderslChaparral Coach

1- 15178-0450

ASUNMGSA Budget ReviewOff1ce

1-15305- 0450

Child Care Center

1-15379-0450

Forensics

1-154i3-0450

Mulitcult Boani for ReclRet

1-15505-0450

NMPIRG

1-15870-0450
0-67503-4610
1-000l5-0450

Library Acquisitions
Library Acquisitions-Endowment
Library

1- 00015 - 0450
1- 22JJ5 - 0450

Women's Center
KUNM

13,349

0

14,000

33,000

75,000

0

0

24,000

24.000

0

0

0

0

19,240

65,000

76,100

78,383

80,000

28,260

28,260

28,600

28,600

21,450

100,000

0
100,000

0
122,000

0
250.000

100,000

90,000

90,000

13,068
85,000

0

0

255,(00

86,299

90.200

1- 23416-0450

Special Servi:es

1-27536-0450
1-15027-0450
1-28141-0450
1- 28 145-0450

Wellness Center,Ctr for Health Promotion
Wellness Center
Underrepresented Graduate Stipmds
Distinguiihed SllIdenlS Scholanhip

1-30lll0-0450
1-30150-0450
1-35001-0450
7-72001-0450

Student Heal1h Center
New Mellico Unim
Athleti:s
Debt Servi:e

1,S59,ooo
521,000
590.530
2,295,885

1,583,400
533,000
601,920
2.540.000

Sub-Toeat

5.702,224

1-15005-0450
1-15835-0450
1-15840-0450

ASUNM,O SA Accounting from 5% of ASUNM,GSA Fee
ASUNM
GSA

Total

26,000

106,003

255.000

255,000

108.176

105,000

106,719

0

10,000

13,000

2SO.000

106,719
10,000

20,000

20,240

29,866

29,000

29,400
29,400
50,000
0

0
10.001
0

0
0

100.000
SO,OOI

115,000
SO,OOO

m,ooo

m,ooo

50,000

0

82,500
0

1,732,989
533,000
647.350
2,540.000

1.914,865
547,000
630,000
2,S4D.000

2,070.000
580,000
661.500
2.54D.000

2,274,000
610.000
696,6S0
2.540.000

2,454,140
610,000
667,292
2,54D.000

2,577,700
558,300
627,000
2.54U000

2,650.659
566,150
634,056
2.540,000

2,730.179
609,000
653,000
2.540.000

2.850.000
685,000
614,000
2.540.000

6,100.026

6,405,821

6,853,289

7,310.700

7,708,711

7.975,637

7,739,560

7,831,770

7.956.094

8,209,693

26,829
387,108
122.635

27,245
391,863
125.785

28,S<B

377,322
121,795

26.880
386,115
124,616

391,~9

28,352
398,026

150,292

28,583
397,415
145,667

140,~

28,848
398.870
149,249

29,283
4oo,m2
156.347

29.000
415,000
150,000

29.000
415,000
150,000

_6.Z.01.341

6,637,637

6,942393

U2l1,m

7,880.764

8,280.376

8,542,721

8.316.527

8.417.432

11.550.094

8,803,693

Attachment 11

Attachment 12
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DISSERTATION FEES INCREASE (PROPOSAL)

After careful consideration of dissertation fees increase, the following
is recornmendedz
1.
Graduate students need to establish residency in the State of New
Mexico during their first year of graduate studies regardless of source
of student support.
2.
Once the student has established residency, s/he will remain a
resident in terms of dissertation fees as long as they remain
continuously enrolled in the graduate program at the University of New
Mexico.
3.

The following dissertation fees structure is recommendedz

Resident.z

•

1992-93 academic year

$190/semester

1993-94 academic year

$218/semester

1994-95 academic year

$250/semester

This increase represents a flat fee regardless of dissertation
credit hours and falls within the Board of Regents policy regarding an
upper limit increase for tuition of 15'. Regular course credit hours
will be charged at the normal credit hour rate.
Non-residentsz
1992-93 academic year

$190/semester

1993-94 academic year

up to 6 credit hours-$218/semester
7 or more credit hours-rate based
on credit hours.

1994-95 academic year

up to 6 credit hours-$2S0/semester
7 or more credit hours-rate based
on credit hours.

4.
The Dissertation Fees Policy will be re-reviewed in 1995 to
determine whether or not a flat fee should be continued (versus tuition
based on credit hours).
This policy was developed by Fred Chreist, Director of Enrollment
Services/Registrar, John Snyder, Graduate Student, Department of
Mathematics and Ellen Goldberg, Associate Provost for Research/Dean of
Graduate Studies.

•

,
•

Attachment 1::

BRANCH CAMPUSES & SCHOOL OF MEDICINE
RECOMMENDED CHANGES IN TUITION AND FEES
FY 1994-95

PROPOSED

CURRENT
Tuition

Fee

4,022.00
11,532.00

4,392.20
12,653.20

32.00
32.00

1.00
24.00
1.00
24.00

26.00
624.00
64.00
1,536.00

28.00
672.00
63.00
1,512.00

24.50
588.00
69.00
1,656.00

1.00
24.00
1.00
24.00

25.50
612.00
70.00
1,680.00

25.00
600.00
66.00
1,584.00

2.00
48.00
2.00
48.00

27.00
648.00
68.00
1,632.00

Tuition

Fee

3,990.00
11,500.00

32.00
32.00

25.00
600.00
63.00
1,512.00

UNM-Los Alamos Branch:
Resident, PT
Resident, FT
Nonresident, PT
Nonresident, FT
UNM-Valencia Branch:
Resident, PT
Resident, FT
Nonresident, PT
Nonresident, FT

Medicine:
Resident, FT
Nonresident, FT
UNM-Gallup Branch:
Resident, PT
Resident, FT
.~onreSident, PT
Nonresident, FT

•
DISK 36
BRANCH
07-Mar-94

Total

CHANGE
Total

Dollar

%

4,424.20
12,685.20

402.20
1,153.20

10.0%
10.0%

1.00
24.00
1.00
24.00

29.00
696.00
64.00
1,536.00

3.00
72.00
0.00
0.00

11.5%
11.5%
0.0%
0.0%

26.00
624.00
73.50
1,764.00

1.00
24.00
1.00
24.00

27.00
648.00
74.50
1,788.00

1.50
36.00
4.50
108.00

5.9%
5.9%
6.4%
6.4%

26.00
624.00
68.00
1,632.00

2.00
48.00
2.00
48.00

28.00
672.00
70.00
1,680.00

1.00
24.00
2.00
48.00

3.7%
3.7%
2.9%
2.9%

•
EXHIBIT

•

•
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UNIVERSITY CENTER RESEARCH PARK

PARCEL GROUND LEASE

THIS PARCEL GROUND LEASE (the "Lease") is made and entered into as of this
day of
, 19
by and between THE REGENTS OF THE
UNIVERSITY OF NEW MEXICO, a corporation-Qf the State of New Mexico, organized
pursuant to Sections 21-71-1, et seg. NMSA 1978 ("Landlord" or "University") and
THE UNIVERSITY OF NEW MEXICO TECHNOLOGY DEVELOPMENT CORPORATION, a New Mexico
nonprofit corporation ("Tenant").
RECITALS:
This Lease is entered into on the basis of the following facts,
standings and intentions of the parties:

under-

A.
These Recitals refer to and utilize certain capitalized terms which
are defined in this Lease. The parties intend to refer to those definitions in
conjunction with the use of such terms in these Recitals.
B.
Landlord has developed a Master Plan for the Land, of which the
Parcel is a portion.
The Master Plan provides for the creation of separate
Parcel Ground Leases in connection with the phased development of the Land.
Landlord and Tenant desire to enter into this Lease of a Parcel.
C.
Tenant is a technology development corporation organized by Landlord
pursuant to the University Research Park Act, Sections 21-28-1, et seg., NMSA,
1978.

•
'

D.
Tenant understands that Landlord desires the Parcel be compatible
with a research and development office •
E.
Tenant desires to develop the Parcel pursuant to the Master Plan and
to reasonably cooperate with Landlord in the development of the research and
development office.
F.
Landlord is the owner of the Parcel and the Existing Infrastructure.
To the extent required by this Lease, Tenant desires to use and contribute to the
maintenance, repair and replacement of the Existing Infrastructure.
G.
The Parcel is currently unencumbered and is not subject to any
leases, month-to-month tenancy agreements, or other agreements or contracts other
than the Permitted Exceptions.
H.
Tenant desires to lease the Parcel from Landlord.
to lease the Parcel to Tenant.

Landlord desires

I.
In order to accommodate the planned development and use of the Land,
the Lease must accommodate imposition on the Land and the Parcel of easements,
regulations, restrictions and development standards required to govern the
separate development of the Land and the Parcel as integral components of a
single development.
The parties desire to make suitable provision for the
foregoing while protecting Landlord's and Tenant's interests hereunder.
J.
Landlord and Tenant each intend to reasonably cooperate with the
other in the use of the Parcel pursuant to the Master Plan. The parties desire
to provide for use of the Parcel and for the terms and conditions on which Tenant
shall hire and Landlord shall lease the Land.
In order to effectuate the
foregoing, the parties desire to enter into this Lease.

•

NOW, THEREFORE, in consideration of the foregoing Recitals and the mutual
covenants of the parties herein contained as good and valuable mutual consideration, the parties agree as follows:
A:PARCEL3\GRDLSlDC.GL

(

\
1.

DEFINITIONS

1.1. Certain Terms Defined. Certain words and phrases in this Lease have
been given specially defined meanings (the "Defined Terms").
Wherever terms
appear in this Lease, the fact that they are Defined Terms is indicated by the
fact that each word in a Defined Term begins with a capital letter. The definitions for the Defined Terms are set forth in this Section and throughout this
Lease; each Defined Term not set forth in this Section has been placed within
quotation marks at the point in this Lease where it is defined. For purposes of
interpreting and construing this Lease, Def ined Terms shall be deemed to have the
specific defined meaning given to them in this Lease. Defined Terms may be used
in the singular or plural or in varying tenses or forms but such variation shall
not affect their defined meaning so long as the Defined Terms are written with
initial capital letters. If the same words or phraseology as the Defined Terms
appear in this Lease but are written without initial capital letters, such terms
shall have the meaning they have in common usage rather than the specially
defined meaning given them by this Lease. Some of the Defined Terms utilized in
this Lease are as follows:
1.2.

Intentionally omitted.

1.3.
Affiliate.
Any Person directly or indirectly controlled by,
controlling, or under common control, of the reference party, any partnership,
corporation or other entity resulting from the merger or consolidation of a party
with another Person or in which a party or constituent member of a party owns a
controlling interest, any Person which acquires all or substantially all of the
assets of a party as a going concern (which for purposes hereof shall be deemed
to be at least 80% of such assets), or any parent entity of a party, any subsidiary of a party, or any subsidiary of a parent of a party, or any Person who is
a partner, or has a controlling ownership interest, directly or indirectly, in
any of the foregoing. As used herein, "control" means actual direction of or
authority to direct the affairs of the controlled Person, either directly or
indirectly.
1.4.
Appropriation.
The taking of or damage to the Premises, or any
portion thereof, by reason of any exercise of the power of eminent domain or
exercise of the police power, whether by a condemnation proceeding or otherwise,
or any transfer of all or any part thereof or any interest therein under the
threat of, or in avoidance of, an exercise of the power of eminent domain or the
police power. Current ownership of the Parcel and the Existing Infrastructure
by Landlord shall not be deemed, nor shall it constitute an appropriation.
1.5.

~

Calendar Month.

•

The twelve (12) calendar months of a Lease Year.

1.6. Calendar Year. The period commencing on the Commencement Date and
ending on the December 31st of the year in which the Commencement Date falls, and
each twelve (12) month period thereafter commencing on January 1 and ending on
December 31, except that the last Calendar Year shall end on the last day of the
Term or on the sooner termination of this Lease.
1.7.

City.

The City of Albuquerque, New Mexico.

1.8. Commencement Date. The Commencement Date shall be the first day of
the Calendar Month following the date all conditions subsequent in Section 3.2
either have been satisfied or such other date as may be agreed to in writing by
Landlord and Tenant.
1.9. Commencement of Construction. The date any actual physical construction is commenced on the Parcel by Tenant or any Occupant, whether in connection
with infrastructure or construction of an Improvement.
1.10. Completed Construction. The issuance by the City of a temporary
certificate of occupancy, or other equivalent permit, required to allow for
initial occupancy by any Occupants of Improvements which are substantially in
compliance with the Master Plan and applicable regulations of the City.
-2-
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1.11.
Determined by Appraisal.
The determination, by the appraisal
procedure set forth in section 15.1, of any matter in this Lease which is made
subject thereto by reference to this term.
1.12. Determined By Arbitration. The determination, by the arbitration
procedure set forth in Section 15.2, of any matter in dispute, arising out of or
in connection with this Lease, except those specifically subject to be Determined
by Appraisal.
1.13.
Tenant.

Effective Date.

The date this Lease is executed by Landlord and

1.14. Event of Default. The commission by a party of any of the defaults
or breaches of this Lease specified in Section 17.
1.15.
Existing Infrastructure.
The roads, curbs, streets, sidewalks,
landscaping, signage, utilities, storm water and drainage facilities and other
infrastructure, now or hereinafter located on the Land and owned or maintained
by Landlord for the benefit of the Land, subject to any applicable Permitted
Exceptions.

•

1.16. Fair Rental Value. The annual rent which Tenant, acting reasonably,
would accept and a reasonable Subtenant would pay, both dealing in good faith at
arms-length, as of the date a Sublease or Parcel Sublease is entered into under
then prevailing market terms and conditions, for the portion of the Premises
sublet taking into consideration location, amount of floor area or other property
leased, leasehold improvements or allowances provided or to be provided, rental
abatements, lease takeovers or assumptions, moving expense allowances and other
forms of rental concessions, the term of the Sublease or Parcel Sublease and any
options therein provided, the extent of service to be provided to the Subtenants,
the time when the rental rate is to become effective, and any other relevant term
or condition of the Sublease or Parcel Sublease. Any dispute between Landlord
and Tenant as to fair rental value of any portion of the Premises shall be
Determined by Appraisal.
In connection therewith, any Sublease or Parcel
Sublease entered into in a good faith, arms-length transaction, between Tenant
and a Subtenant (other than a Subtenant which is an Affiliate of Tenant) shall,
absent fraud, be presumed to be reasonable and the rent stipulated therein shall
be deemed to be the Fair Rental Value unless grossly unreasonable at the time the
Sublease or Parcel Sublease was entered into, however, no Sublease or Parcel
Sublease entered into between Tenant and an Affiliate of Tenant shall be presumed
to be either reasonable or unreasonable.
1.17. Gross Rental Income. The total of the following actually received
by Tenant in a Lease Year (Tenant may use either cash or accrual accounting so
long as applied in good faith on the same basis that the Tenant prepares its
annual income tax return or other comprehensive basis of accounting reasonably
deemed appropriate by the Tenant provided it is consistent with prior periods and
with Tenant's method of accounting):
1.17.1. All revenues or income of any nature whatsoever actually
received by Tenant or its Affiliates arising out of or attributable to Tenants'
(or such Affiliates') lease or use of the Improvements, operation, sublease or
use in any fashion of the Premises.
1.17.2. If the Tenant occupies all or any portion of the Improvements, the amount by which the Fair Rental Value of any portion of the Premises
used and occupied by Tenant or any Affiliate of Tenant (except reasonable
portions of the Premises used by Tenant exclusively for operation or leasing of
the premises) exceeds the amount of rental actually payable to Tenant and
included in income.
1.17.3.
The proceeds of business interruption or rental loss
insurance pertaining to the Premises or to Tenant's Property located thereupon
or therein, but only to the extent actually collected by Tenant or its Affiliates
-3-

during such period (after the deduction of reasonable third party expenses of
adjustment and collection).
1.17.4. Notwithstanding the foregoing, Gross Rental Income shall not
include:
1.17.4.1.
arising from a casualty or a
specifically provided for
interruption or rental loss
above;
1.17.4.2.

Proceeds of any insurance, judgments, or settlements
liability loss, or Appropriation awards (except as
in Section 12.6), but not including business
insurance proceeds as specified in Section 1.17.2

•

Any proceeds from the sale by Tenant of Tenant's

Property;
1.17.4.3.
Any proceeds from the sale, assignment or other
disposition (not including a Sublease) by Tenant of all or any portion of
Tenant's interest in the Premises, or in this Lease;
1.17.4.4.
Any proceeds from a Leasehold Mortgage (which
includes but shall not be limited to any financing or refinancing proceeds);
1.17.4.5. Any income received by the Occupants of the Premises
(excluding rents, fees and charges paid by such Occupants to Tenant except as
otherwise specifically excluded below);
1.17.4.6. Federal, state, county and municipal excise, sales
and use tax collected as a part of the sales price of any goods or services or
rentals, such as gross receipts, or equivalent taxes and amounts, if any,
remitted to the State where the Premises are located;
1.17.4.7. Reasonable payments from Occupants to Tenant for the
following items if the occupancy is pursuant to a "net lease" or reasonable
payments by Tenant for such items if the occupancy is pursuant to a "gross (full
service) lease", provided, either that (i) such items are paid by separate check
to Tenant by such Occupants based on the bills of independent Persons, Tenant
deposits such payments in a separate bank account solely for the purpose of
making payment of such bills and Tenant uses such accounts only for payment of
such bills; or (ii) such items are separately accounted for by a method which
reasonably permits Landlord to verify that such amounts are in fact being paid
to independent Persons;

•

1.17.4.7.1. The amount paid for: taxes, assessments,
charges, license fees, municipal liens, levies, excises or imposts, whether
general or special, ordinary or extraordinary, of every name, nature and kind
whatsoever, including all governmental charges of whatsoever name, nature or kind
which may be levied, assessed, charged or imposed or may be or become a lien or
charge upon the Premises hereby leased or any part thereof or upon any of the
buildings or improvements upon the Parcel or upon the leasehold of Tenant,
provided, however, such amounts shall be excluded, only to the extent such
charges are being paid, directly or through pass throughs, by the other tenants
for comparable premises in the City and in no event shall the municipal, county,
state or federal income or franchise taxes of Tenant be deducted from the gross
revenues received by Tenant;
1.17.4.7.2. The amount paid for fire, extended coverage,
rental or business interruption, earthquake, bodily injury, property damage and
boiler insurance and other reasonable and customary insurance which Tenant
procures and maintains relating solely to hazards arising from operations, use
or ownership of the Premises;
1.17.4.7.3. The amount paid for or in connection with
general maintenance of the Premises and management of maintenance personnel,
including but not limited to janitorial, supplies, materials, equipment and
tools, building security, landscaping maintenance, repair, maintenance and
-4-
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•

replacement of improvements (but not capital additions) and restoration of
destruction or damage to the Premises, but not including expenditures for which
Tenant is otherwise reimbursed, whether by insurance or otherwise; provided that
such reimbursements are excluded from Parcel Sublease Gross Rental Income under
subsection 1.38.4.1 of this section;
1.17.4.7.4. The amount paid for electricity, gas, refuse
collection, sewage, water (condenser and domestic) or other utilities and
services supplied to the Premises;
1.17.4.7.5.
Membership fees in any non-profit
association, if any, established to administer the common areas of the Premises
or as provided for in the Master Plan;
1.17.4.7.6. Payment by Tenant on behalf of a Subtenant
of amounts excludable pursuant to subsections 1.17.4.1 through 1.17.4.7 of this
Section, provided, however, if subsequently collected from the Subtenant, such
amounts shall not be deducted to the extent Tenant has previously taken a
deduction for the initial payment by Tenant of such amounts;
1.17.4.7.7. The amounts expended by Tenant in collecting
delinquent accounts, but only to the extent of the amount of such accounts
collected, related to the Premises, inclUding without limitation, attorneys' fees
and accountants' fees;
1.17.4.7.8. Any amounts reasonably determined to have
been previously included in Gross Rental Income by mistake which Tenant pays to
such occupants or such independent Persons; and

•

1. 17.4. 7.9.
Any amounts to repay loans advanced by
Tenant to such occupants or reimbursements to Tenant (including interest payments) for Subtenant leasehold improvements over building standard made by the
Tenant for the Occupant, provided, however building standard must include those
Subtenant leasehold improvements then customarily provided to third Person
subtenants by other Landlords in the City at the time the Subtenant leasehold
improvements are made.
Tenant shall reasonably and in good faith apply industry standards in the City
at the time the Sublease is executed in identifying the foregoing items in
Section 1.17.4.7 as such excluded payments. Tenant may exclude amounts for
expenses or services that it incurs or renders in connection with the foregoing
items in Section 1.17.4.7 if such amounts are reasonable and competitive with the
charge for comparable services by independent Persons in the City for such items.
1.18.
Imorovements.
All improvements, now or hereafter installed or
located on the Parcel other than the Existing Infrastructure, if any, located on
the Parcel, and all additions, alterations or modifications to such improvements
made after the Commencement Date by Tenant, or any Occupant holding under Tenant,
and all fixtures used in connection with the operation and maintenance of such
improvements, excluding therefrom Tenant's property.
Improvements include
driveways, curbs, walkways and utility connections installed by Tenant. The fee
simple absolute title to all such Improvements, shall be in Tenant during the
Term of this Lease.
1.19. Index. United States Department of Labor, Bureau of Labor Statistics Consumer Price Index for all Urban Consumers, U.S. City Average, Subgroup
"All Items" (1982-1984 = 100). In the event this Index is discontinued prior to
the expiration of this Lease, Landlord may substitute any substantially equivalent official index published by the Bureau of Labor Statistics or its successor.
Landlord shall use any appropriate conversion factors to accomplish such substitution. The substitute index shall then become the "Index" hereunder.

•

1.20. Institutional Person. An institutional third party Person, such as
a commercial bank, savings bank, savings and loan association, college, university, insurance company, real estate investment trust, trust company, credit
-5-

union or institutional pension or profit sharing fund. The term "Institutional
Person" shall also include other Persons of substance who perform functions
similar to any of the foregoing, and which have net worths in excess of Fifty
Million Dollars ($50,000,000.00) at the time the Leasehold Mortgage loan, joint
venture, assignment, or other relevant transaction occurs.

•

1.21.
Land.
The land subject to the Master Plan, more particularly
described in Exhibit C, excluding the Improvements and Tenant's Property. The
"Land" is also referred to as the "University Center" or the "Project."
1. 22. Landlord Mortgage. A Mortgage, made by Landlord, encumbering Landlord's interest in the Parcel and/or under this Lease or the Land, but not
encumbering Tenant's interest under this Lease, the Improvements or the Tenant's
Property (except as to Landlord's reversionary rights hereunder).
1.23. Lease Year. The first Lease Year shall commence an the Commencement
Date and end on the last day of the Calendar Year during which the Commencement
Date occurs, and each Lease Year thereafter shall comprise the period of the
twelve (12) full calendar months of the Calendar Year, commencing on the first
(1st) day after the end of the prior Lease Year and ending on the last day of the
twelfth (12th) full calendar month thereafter, except that the last Lease Year
shall end on the last day of the calendar month in which the Lease ends, or on
the sooner termination of this Lease as specifically provided in this Lease.
1.24.
Leasehold Mortgage.
A Mortgage, made by Tenant, encumbering
Tenant's interest in all or a portion of the Improvements and/or this Lease.
1.25.

Leasehold Mortgagee.

The Mortgagee under a Leasehold Mortgage.

1.26.
Major Work.
Any new exterior Improvements which would cost in
excess of One Hundred Thousand and No/100 Dollars ($100,000.00) increased each
Lease Year by Ten Thousand and No/100 Dollars ($10,000.00) and any exterior
alteration, addition or demolition to the structure of existing Improvements.
1.27. Market Adjustment Date.
The fifth (5th ) anniversary
Commencement Date and every fifth (5th) anniversary thereafter.

of

~

the

1.28. Master Plan. The University Center Declaration of Covenants, Conditions, Restrictions and Charges dated October 22, 1989, recorded on January 12,
1990 in Book BCR 90-1, Pages 6145-6201, as Document No. 90-3134, records of
Bernalillo County, New Mexico; all development guidelines, rules and regulations
established pursuant to the university Center Declaration of Covenants,
Conditions, Restrictions and charges; all land use regulations and design
guidelines adopted by Landlord and applicable to the Parcel or Land, including
but not limited to Regulations and Restrictions for University Center Research
Park (Exhibit D) and Park Development Standards for University Center Research
park (Exhibit E); and all land use laws and regulations applicable to the Land
and established by the City or any other governmental authority. Amendments or
changes to the Master Plan imposed by the City or any other governmental
authority other than Landlord will not require the consent of Tenant and
amendments or changes to the Master Plan initiated by Landlord will not require
the consent of Tenant except (i) to the extent that the amendment would prohibit
an existing use of the Premises or would prohibit a use of the Premises
previously approved by Landlord, (ii) to the extent that the amendment would
require a change to existing Improvements or (iii) to the extent that the
amendment materially diminishes the future use of the Premises. Tenant's consent
to any proposed amendment to the Master Plan will not be unreasonably withheld.
1.29. Minimum Rent. An annual amount equal to three percent (3%) of the
Parcel Value payable pursuant to Section 4.2.
1.30. Monthly Percentage Rent. The Percentage Rent due from Tenant as of
the end of each Calendar Month in which Percentage Rent is payable under Section
4, based on the Gross Rental Income and Parcel Sublease Gross Rental Income from
the first day of a Calendar Month until the last day of such Calendar Month.
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1.31. Mortgage. The encumbrance created in any transaction or transactions
in which a party voluntarily (i) assigns all, or any portion of, its interest in
the Premises for the purpose of security, and (ii) executes a mortgage or deed
of trust or other security instrument with respect to all, or any portion of, the
party's interest in the Premises in connection with a transaction where such
party obtains funds or incurs other obligations, repayment or performance of
which is secured in whole or in part, or becomes an obligation in whole or in
part, secured by the transaction in which such assignment, and deed of trust or
mortgage or other security instrument, is delivered or consummated. For purposes
hereof, a Mortgage shall include all evidences of indebtedness and/or instruments
of encumbrance made or delivered by such party in connection with any of the
foregoing transactions, including encumbrances executed by the assignment,
reassignments and related transactions, and shall also include all extensions,
renewals, modifications, or replacements thereof.
1.32. Mortgagee. The secured party, which shall only be an Institutional
Person, under a Mortgage.
1.33. Occupant. Any Person or Persons from time to time entitled to use
and occupy the Premises during the Term, or any portion thereof, under any lease,
license or concession agreement, or other instrument or arrangement under which
such Person or Persons acquire their right to such use and occupancy. Occupant
shall include the officers, directors, employees and agents of such Persons.
1.34. Intentionally omitted.
1.35. Parcel Ground Lease.
which this Lease is one.

•

A lease of individual parcels of the Land, of

1.36. Parcel. The land more particularly described in Exhibit A hereto,
together with any rights, privileges or easements now or hereafter appurtenant
thereto •
1.37. Parcel Sublease. All subleases from Tenant to a Subtenant of the
Parcel or a portion thereof for permitted use, where such Subtenant will
construct and own the Improvements on such Parcel (or long-term sublease which
contemplates major demolition of Improvements and/or construction of Major Work
by the Subtenant).
1.38. Parcel Sublease Gross Rental Income. The total of the following
actually received by a Subtenant of a Parcel Sublease in a Lease Year (Subtenant
may use either cash or accrual accounting so long as applied in good faith on the
same basis that the Subtenant prepares its annual income tax return or other
comprehensive basis of accounting reasonably deemed appropriate by the Subtenant
provided it is consistent with prior periods and with Subtenant's method of
accounting) :
1.38.1. All revenues or income of any nature whatsoever actually
received by Subtenant or its Affiliates arising out of or attributable to
Subtenants' (or such Affiliates') lease, or use of the Improvements, operation,
sublease or use in any fashion of the Premises.
1.38.2. If the Subtenant occupies all or any portion of the Improvements, the amount by which the Fair Rental Value of any portion of the Premises
used and occupied by Subtenant or any Affiliate of Subtenant (except reasonable
portions of the Premises used by Subtenant exclusively for operation or leasing
of the Premises) exceeds the amount of rental actually payable to Subtenant and
included in income.

•

1.38.3.
The proceeds of business interruption or rental loss
insurance pertaining to the Premises or to Subtenant's property located thereupon
or therein, but only to the extent actually collected by Subtenant or its
Affiliates during such period (after the deduction of reasonable third party
expenses of adjustment and collection).
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1. 38.4. Notwithstanding the foregoing, Parcel Sublease Gross Rental
Income shall not include:
1.38.4.1. Proceeds of any insurance, judgments, or settlements
arising from a casualty or a liability loss, or Appropriation awards (except as
specifically provided for in Section 12.6, as modified to reflect that the award
is received by the Subtenant and the award shall be treated as Parcel Sublease
Gross Rental Income), but not including business interruption or rental loss
insurance proceeds as specified in Section 1.38.2 above;
1. 38.4.2.
Subtenant's property;

Any

proceeds

from

the

sale

by

Subtenant

~.

•

of

1.38.4.3.
Any proceeds from the sale, assignment or other
disposition (not including a Sublease) by Subtenant of all or any portion of
Subtenant's interest in the Premises, or in Parcel Sublease;
1.38.4.4. Any proceeds from a Leasehold Mortgage encumbering
the Parcel Sublease (which includes but shall not be limited to any financing or
refinancing proceeds);
1.38.4.5. Any income received by the Occupants of the Premises
(excluding rents, fees and charges paid by such Occupants to Subtenant except as
otherwise specifically excluded below);
1.38.4.6. Federal, state, county and municipal excise, sales
and use tax collected as a part of the sales price of any goods or services or
rentals, such as gross receipts, or equivalent taxes and amounts, if any,
remitted to the State where the Premises are located;
1.38.4.7. Reasonable payments from Occupants to Subtenant for
the following items if the occupancy is pursuant to a "net lease" or reasonable
payments by Subtenant for such items if the occupancy is pursuant to a "gross
(full service) lease", provided, either that (i) such items are paid by separate
check to Subtenant by such Occupants based on the bills of independent Persons,
Subtenant deposits such payments in a separate bank account solely for the
purpose of making payment of such bills and Subtenant uses such accounts only for
payment of such bills; or (ii) such items are separately accounted for by a
method which reasonably permits Landlord to verify that such amounts are in fact
being paid to independent Persons;

•

1.38.4.7.1. The amount paid for:
taxes, assessments,
charges, license fees, municipal liens, levies, excises or imposts, whether
general or special, ordinary or extraordinary, of every name, nature and kind
whatsoever, including all governmental charges of whatsoever name, nature or kind
which may be levied, assessed, charged or imposed or may be or become a lien or
charge upon the Premises hereby leased or any part thereof or upon any of the
buildings or improvements upon the Parcel or upon the leasehold of Subtenant,
provided, however, such amounts shall be excluded, only to the extent such
charges are being paid, directly or through pass throughs, by the other tenants
for comparable premises in the City and in no event shall the municipal, county,
state or federal income or franchise taxes of Subtenant be deducted from the
gross revenues received by Subtenant;
1.38.4.7.2. The amount paid for fire, extended coverage,
rental or business interruption, earthquake, bodily injury, property damage and
boiler insurance and other reasonable and customary insurance which Subtenant
procures and maintains relating solely to hazards arising from operations, use
or ownership of the Premises;
1.38.4.7.3. The amount paid for or in connection with
general maintenance of the Premises and management of maintenance personnel,
including but not limited to janitorial, supplies, materials, equipment and
tools, building security, landscaping maintenance, repair, maintenance and
replacement of improvements (but not capital additions) and restoration of
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•

destruction or damage to the Premises, but not including expenditures for which
Subtenant is otherwise reimbursed, whether by insurance or otherwise; provided
that such reimbursements are excluded from Parcel Sublease Gross Rental Income
under subsection 1.38.4.1 of this Section;
1.38.4.7.4. The amount paid for electricity, gas, refuse
collection, sewage, water (condenser and domestic) or other utilities and
services supplied to the Premises;
1.38.4.7.5. Membership fees in any non-profit association, if any, established to administer the common areas of the Premises or as
provided for in the Master Plan;
1.38.4.7.6.
Payment by Subtenant on behalf of an
Occupant of amounts excludable pursuant to subsections 1.38.4.1 through 1.38.4.7
of this section, provided, however, if subsequently collected from the Occupant,
such amounts shall not be deducted to the extent Subtenant has previously taken
a deduction for the initial payment by Subtenant of such amounts;
1.38.4.7.7.
The amounts expended by Subtenant in
collecting delinquent accounts, but only to the extent of the amount of such
accounts collected, related to the Premises, including without limitation,
attorneys' fees and accountants' fees;
1.38.4.7.8. Any amounts reasonably determined to have
been previously included in Parcel Sublease Gross Rental Income by mistake which
Subtenant pays to such Occupants or such independent Persons; and

•

1.38.4.7.9.
Any amounts to repay loans advanced by
Subtenant to such occupants or reimbursements to Subtenant (including interest
payments) for Occupant leasehold improvements over building standard made by the
Subtenant for the Occupant, provided, however building standard must include
those occupant leasehold improvements then customarily provided to third Person
subtenants by other Landlords in the City at the time the Occupant leasehold
improvements are made.
Subtenant shall reasonably and in good faith apply industry standards in the City
at the time the Parcel Sublease is executed in identifying the foregoing items
in Section 1.38.4.7 as such excluded payments. Subtenant may exclude amounts for
expenses or services that it incurs or renders in connection with the foregoing
items in Section 1.38.4.7 if such amounts are reasonable and competitive with the
charge for comparable services by independent Persons in the City for such items.
1.39.
Parcel Value.
The most probable cash price, or cash equivalent
price, if financed, which a willing, knowledgeable, purchaser would pay for the
Parcel, in a competitive, open market to a willing, knowledgeable seller,
determined as of the time in question, assuming that: (i) the Parcel is subject
to the Master Plan and the use provisions of this Lease and to the zoning then
in effect; (ii) the purchase agreement of such knowledgeable purchaser is subject
to a reasonable closing period; (iii) such knowledgeable purchaser is acquiring
solely the Parcel and is not given other separate economic incentives; (iv) the
purchase agreement of such knowledgeable purchaser is unconditional and noncontingent; and (v) except for the Permitted Exceptions, the Parcel is vacant and
unencumbered.
As used herein, a "knowledgeable purchaser" means a Person
experienced in purchasing real estate so as to enable such Person to thoroughly
evaluate the Parcel and its economic value if purchased and with sufficient net
worth and credit standing to acquire the Parcel on an all cash to seller basis.
For the purposes of determining Parcel Value, only the Subparcel on which
Improvements are located shall be considered. It being the intent that vacant
Subparcels shall not be included in Parcel Value.

•

1.40.
Percentage Rent.
The amount equal to the amount determined by
multiplying the Gross Rental Income by nine percent (9%) and Parcel Sublease
Gross Rental Income by nine percent (9%) for the Lease Year, all of which shall
be payable pursuant to Section 4.3.
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1.41.

Permitted Delay.

Any delay permitted by Section 18.10 below.

1.42.

Permitted Exceptions.

The exceptions listed on Exhibit B.

1.43.
Person or Persons.
Individuals, groups, partnerships, firms,
associations,
corporations,
trusts,
governmental
agencies,
governmental
officials, administrative bodies or tribunals, or any other form of business or
legal entity.
1.44. Intentionally omitted.

•

1.45. Premises. The Parcel, or a Subparcel, and the Improvements and all
additions and deletions from time to time made thereto.
1.46. Primary Term. The term of years which commences on the Commencement
Date and ends seventy-five (75) years thereafter on the day before the anniversary of the Commencement Date, subject to earlier termination as specifically
provided in this Lease.
1.47.
Prime Rate.
The "prime," "base," "index," or "reference" rate
established or published from time to time by the Bank of America, such interest
rate to be adjusted on the first day of each Calendar Month. In the event that
the Bank of America publishes more than one such rate, the rate used shall be the
lowest among those so published. In the event that the Bank of America ceases
to exist or ceases publication of a "prime," "base," "index," or "reference"
rate, Landlord may substitute a substantially equivalent interest rate published
by an Institutional Person based in New York, New York or another financial
center.
1.48. Rent. Percentage Rent, Minimum Rent and all other amounts due and
payable to Landlord under this Lease, including Annual and Special Assessments
under the Regulations and Restrictions.
1.49. Required Approvals. Any approvals required upon approval and execution of the Lease by Landlord and Tenant if then required by law. Landlord and
Tenant shall use their best efforts and all due diligence to promptly obtain any
such approvals.
1.50.

•

Intentionally omitted.

1.51. Scaled Elevations and Perspective Drawinas. The scaled elevations,
perspective drawings, general schematic drawings and site plan specified in
Section 9.2.1.2.1.
1.52.
Sublease.
The lease, rental agreement, sublease, concession,
license or other arrangement between Tenant and an Occupant other than a Parcel
Sublease.
1.52.1. Subparcel. That portion of a Parcel which is platted into
a separate subdivided lot.
1.53.

Subtenant.

An Occupant under a Sublease or a Parcel Sublease.

1.54.
Tenant's Property.
All signs, trade fixtures,
furniture,
furnishings, trade names, and other personal property, now or hereafter existing,
used by Tenant or an Occupant in connection with the operation, maintenance,
ownership or leasing of the Improvements.
1. 55. Term. The Primary Term and each option term, if any, which has been
properly exercised by Tenant.
1.56. Termination Right. The right granted to Tenant by certain provisions of the Lease pursuant to which Tenant may terminate this Lease with respect
to all of the Premises by written notice given to Landlord, which termination
shall be effective thirty (30) days after delivery of such notice unless
otherwise specifically provided in this Lease. concurrently with the termination, Tenant shall execute and deliver to Landlord a quitclaim deed of all of all
-10-

•

•

of Tenant's interest in the Premises. In the event Tenant effects such termination of its interest pursuant to a Termination Right under this Lease, then upon
consummation of such termination, Tenant shall be released and relieved of any
and all of its obligations under this Lease, provided, however, all indemnity
obligations of Landlord and Tenant arising from or in connection with this Lease
on account of events which occur prior to the consummation of such termination
shall survive such termination for a period of three (3) years from the date of
termination.
1.57.

Intentionally omitted.

1.58.

Vacant Parcel.

The Parcel prior to Completed Construction.

1.59.
Work.
Any Improvements to the Parcel or any portion thereof,
including demolition, replacement, renovation, and/or construction of the
Improvements.
2.

LEASE OF PARCEL, OBLIGATIONS OF LANDLORD.

2.1. Lease Of Parcel. Landlord, in consideration of the rents, covenants
and agreements to be paid, kept and performed on the part of Tenant, hereby
leases to Tenant, and Tenant hires from Landlord, the Parcel on the terms,
covenants and conditions hereinafter set forth.

•

2.2. Lease as Ground Lease. The parties acknowledge that this Lease is
a lease of the Parcel, with Tenant retaining absolute ownership to (i) the
Improvements until termination of this Lease and (ii) the Tenant's property.
Tenant's covenants under this Lease do not vest in, nor shall they be construed
as vesting in, Landlord an ownership interest in the Improvements or Tenant's
Property, except upon termination of this Lease to the extent specifically
provided in this Lease •

2.3.
Right to Dedicate Land and/or Existing Infrastructure.
Landlord
shall have the right, but not the obligation, after thirty (30) days' prior
written notice to the Tenant, to dedicate or grant an easement, right of way or
other appropriate transfer of the Existing Infrastructure and/or Land and that
portion of the Land upon which such infrastructure is located, to the City or any
utility. If any such dedication or grant consists of any portion of the Parcel,
the dedication or grant will be governed by the provisions of Section 9.2.11.
3.

TERM.

3.1. Term.
3.1.1.
Lease Immediatelv Effective; Term.
This Lease, and the
terms, covenants and conditions herein, shall be effective as of the Effective
Date of this Lease. Commencing immediately thereafter Landlord shall use its
best efforts to obtain the Required Approval, if necessary.
If the Required
Approval is not obtained within three (3) months of the Effective Date despite
such best efforts, this Lease shall terminate. The Term shall commence on the
Commencement Date and shall end on
, subject to earlier
termination as specifically provided in this Lease.
3.1.2.
3.2.

Intentionally omitted.

Obligations of Landlord For Term Commencement.
3.2.1. Required Approval. Landlord shall have obtained any Required

Approval.

•

3.2.2.
Title Insurance.
Landlord shall diligently use its best
efforts and take all actions necessary to immediately deliver as soon as
reasonably practicable exclusive occupancy and possession of the Premises to
Tenant free and clear of the rights of any Occupants or other Persons occupying
the Premises under any leases, license agreements or otherwise, except for the
Permitted Exceptions.
As soon as practical after delivery of possession and
-11-

commencement of the Term, Landlord shall obtain, and Tenant shall receive, at
Landlord's cost and expense, a leasehold ALTA policy of title insurance issued
to Tenant from the title insurance company selected by Landlord consistent with
the commitment attached hereto as Exhibit B, at its regularly scheduled premiums,
insuring Tenant's ownership of the leasehold estate under this Lease subject only
to the Permitted Exceptions and those subsequently approved in writing by Tenant.

•

3.2.3. Commencement Certificate. The parties shall, at the request
of either party after the Commencement Date, promptly execute and acknowledge a
certificate in recordable form confirming the Commencement Date and the
expiration date of the Term based thereon, which Tenant may record in the
Official Records of Bernalillo County to provide constructive notice thereof.
Notwithstanding the requirements of this Section, failure of the parties to
execute such certificate shall have no effect on the commencement of the Term,
or the obligations of the parties hereunder, and the Lease shall continue in full
force and effect.
3.2.4. Tenant's Lease Termination Rights. If the Commencement Date
has not occurred by
, despite Landlord's best efforts
and due diligence, then Tenant shall have the right thereafter, but not the
obligation, to exercise its Termination Right.
3.3. Holding Over. If Tenant holds possession of the Premises after the
Term without Landlord's written consent, Tenant shall become a tenant from monthto-month at the rental and upon the same terms and conditions specified in this
Lease for the period immediately prior to such holding over and shall continue
in such status until the tenancy is terminated by either party upon not less than
ninety (90) days' prior written notice of intention to terminate the tenancy.
3.4. Certain Termination Rights. Notwithstanding anything to the contrary
contained in this Lease, Tenant shall have the right to exercise any Termination
Rights and otherwise terminate this Lease in accordance with the terms of this
Lease.
4.

RENT.

4.1.
Payment of Rent.
Notwithstanding any other provision to the
contrary, Tenant shall pay to Landlord Minimum Rent or Percentage Rent whichever
is applicable semi-annually for each Lease Year of the Term. Minimum Rent or
Percentage Rent shall be due and payable within twenty (20) days after June 30,
of each Lease Year and within sixty (60) days after the end of each Lease Year,
or the next business day thereafter.

•

4.2. Minimum Rent. From and after the Commencement Date and for the Term,
Tenant shall pay to Landlord in the manner provided above in Section 4.1. as
"Minimum Rent" the amount, if any, by which Minimum Rent for such period exceeds
the Percentage Rent payable pursuant to Section 4.3 for such period.
If the
Minimum Rent period includes a period before and after a Market Adjustment Date,
then the Minimum Rent shall be appropriately prorated. If the Parcel is a Vacant
Parcel or, if the occupant is the Landlord or an Affiliate of the Landlord under
a Sublease of the entire Premises, then there shall be no Minimum Rent.
4.2.1.
Determination of Parcel Value of Parcel.
On each Market
Adjustment Date, the Parcel Value of the Parcel shall be determined. If Landlord
and Tenant do not agree on the Parcel Value of the Parcel by ninety (90) days
prior to the Market Adjustment Date, then such Parcel Value shall be Determined
by Appraisal. Tenant shall pay an amount based on the Parcel Value of the Parcel
on the prior Market Adjustment Date until the new Parcel Value of the Parcel is
determined, or if there is none, on the value determined by averaging the last
values proposed by Landlord and Tenant prior to the Market Adjustment Date. The
Parcel Value shall be determined as if the Parcel was a Vacant Parcel, with only
that infrastructure, including but not limited to the Existing Infrastructure,
available to the Parcel on the Market Adjustment Date and taking into
consideration the fact that the Parcel is subject to the Master Plan and the
zoning then in effect.
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4.3. Percentage Rent. During the Term, Tenant shall pay Percentage Rent
for the Parcel to Landlord at the times and in the manner specified in this
Section 4.3.
4.3.1. Payment of Estimated Percentade Rent. From and after the
Commencement Date and thereafter throughout the Term, Tenant shall pay Percentage
Rent, if any, to Landlord in accordance with the provisions of section 4.1.
Tenant shall furnish to Landlord a statement showing, in reasonable detail, the
Gross Rental Income and Parcel Sublease Gross Rental Income during the preceding
six months time period and for the current Lease Year, Percentage Rent already
paid in such Lease Year and any additional Percentage Rent due for such six month
time period. The statement shall be certified by Tenant as correct to the extent
of Tenant's good faith actual knowledge and belief. At the time of submitting
such statements, Tenant shall pay any Percentage Rent indicated as due in such
statement. If, as of the date of any such statement, Tenant has paid estimated
Percentage Rent for the then current Lease Year in excess of the amount which
would otherwise be due based on the Gross Rental Income and Parcel Sublease Gross
Rental Income realized for the Lease Year covered by such statement, then Tenant
shall credit the amount of such excess to the next payments of Percentage Rent
becoming due, if any.
4.3.1.1. Annual Statements. Within sixty (60) days after the
end of each Lease Year, Tenant shall furnish to Landlord a detailed statement of
the Gross Rental Income and Parcel Sublease Gross Rental Income realized during
such Lease Year and payments of Percentage Rent.
Such statement shall be
certified by Tenant as correct to the extent of Tenant's good faith actual
knowledge and belief.
Tenant shall pay to Landlord with such statement the
balance, if any, of the Percentage Rent not previously paid as Percentage Rent
for such Lease Year together with interest at the Prime Rate from the date or
dates originally due. If such statement shows that Tenant has paid Percentage
Rent for such Lease Year in an amount greater than the Percentage Rent actually
due for such Lease Year, then Tenant shall credit the amount of such excess,
together with interest on the amount of such excess at the Prime Rate from the
date or dates due until credited or repaid hereunder, against the next payments
of Percentage Rent becoming due, if any, until such excess amount, together with
interest accrued thereon, has been completely recaptured, except that if any such
excess and accrued interest remains outstanding at the expiration of the Term,
the Landlord shall, within thirty (30) days after receipt of Tenant's final
statement, repay to Tenant the excess amount then outstanding together with
interest at the Prime Rate accrued thereon.
4.3.2. Audit of Cash Flow Gross Rental Income. Landlord may, once
with respect to each Lease Year, and not later than two (2) years after the date
Tenant furnishes the Lease Year statement under Section 4.3.1.1 above, cause an
audit of the Gross Rental Income and Parcel Sublease Gross Rental Income to be
made by a certified public accountant of Landlord's selection. Landlord shall
pay for the cost of such audit, unless Landlord's audit shows that the actual
amount of Gross Rental Income and Parcel Sublease Gross Rental Income set forth
on Tenant's Lease Year statement was understated by more than five percent (5%)
from the actual amount of Gross Rental Income and the Parcel Sublease Gross
Rental Income shown by Landlord's audit, in which event, Tenant shall pay to
Landlord the cost of such audit. Upon completion of Landlord's audit hereunder,
if Tenant does not dispute the audit, Tenant shall forthwith pay any additional
Percentage Rent shown to be due by such audit or may offset any excess amount
paid as specified in Section 4.3.1.1, together with interest at the Prime Rate
from the date or dates originally due. If Tenant disputes the results of Landlord's audit hereunder, then such dispute shall be Determined By Arbitration and
payments shall be made pursuant to Section 4.4.

•

4.3.3.
Retention Of Records.
Tenant shall, for the periods set
forth below, maintain and cause each Subtenant of a Parcel Sublease to maintain
each Lease Year books and records sufficient to show all Gross Rental Income and
Parcel Sublease Gross Rental Income upon which the payment or non-payment of
Percentage Rent hereunder is based. Tenant and Subtenant shall utilize consistent accounting practices, procedures and systems for the determination of Gross
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Rental Income and Parcel Sublease Gross Rental Income for any applicable period
so that the resulting treatment thereof and the determination of Gross Rental
Income and Parcel Sublease Gross Rental Income shall be in accordance with this
Lease and applied consistently for any reporting period.
Subject to the
foregoing consistency requirement, Tenant and Subtenant may change its accounting
practices, procedures or systems only with the prior written consent of Landlord,
but Landlord shall not withhold or delay its consent to any such change if the
system of accounting proposed by Tenant and Subtenant results in determinations
in accordance with this Lease as herein specified. Tenant and each Subtenant of
a Parcel Sublease shall, for the two (2) year period specified in Section 4.2.2,
keep safe and intact all of the books and records necessary to establish Gross
Rental Income and Parcel Sublease Gross Rental Income shown on any statement
hereunder applicable to such Lease Year. Upon Landlord's request during such two
(2) year period, Tenant and Subtenant shall make the same available to Landlord,
Landlord's auditor, representative or agent, for examination, inspection or audit
at reasonable times during normal business hours at the location where such books
and records are kept by Tenant and Subtenant, if such books and records are kept
in the City, and if such books and records are not kept in the City then Tenant
and Subtenant shall produce such books and records at a location designated by
Landlord in the City upon Landlord's request for inspection or audit under
Sections 4.3.2 and 4.3.3.
In the event of any dispute between Landlord and
Tenant and Subtenant as to the amount of Percentage Rent payable, Tenant and
Subtenant shall maintain all records reasonably relevant to such dispute until
such dispute is resolved by negotiation, arbitration or litigation, as
applicable.

•

4.3.4. Accuracy of Statements. Acceptance by Landlord of any monies
paid to Landlord by Tenant as Percentage Rent shall not be an admission by
Landlord of the accuracy of any statement furnished by Tenant or of the amount
of such Percentage Rent due.
4.3.5.

Intentionally omitted.

4.4. Payment on Dispute. In the event of any bona fide dispute between
Landlord and Tenant as to any amount of Rent or other sum payable by Tenant to
Landlord pursuant to this Lease, Tenant shall pay to Landlord the amount
admittedly due and deposit the disputed amount in cash in an interest bearing
escrow account or in escrow by irrevocable letter of credit or other cash equivalent, to be held pending resolution of the dispute. The escrow shall be conditioned on instructions that the amount so held shall not be disbursed except (i)
upon authorization in writing from both Landlord and Tenant or (ii) pursuant to
an order of a court of competent jurisdiction. The escrow account may be maintained at any insured financial institution.

•

4.5. Statute of Limitations. Landlord's cause of action for recovery of
any amount shown to be due by any audit pursuant to Section 4.3.2 shall be deemed
to have accrued at the completion of such audit, and not before.
4.6.
occupation of Space by Tenant or Affiliates.
If Tenant or a
Subtenant of a Parcel Sublease occupies any space in Improvements itself or
through Affiliates, other than such space reasonably and customarily required to
manage the Improvements on the Parcel, then Tenant shall impute the Fair Rental
Value and include such value in the Gross Rental Income or Parcel Sublease Gross
Rental Income, as appropriate, for purposes of calculating the Percentage Rent.
4.7. Net Lease. This Lease shall be deemed and construed to be a "net
lease" and Tenant shall pay to Landlord after the Commencement Date, except as
otherwise expressly provided herein or in any other written agreement between
Landlord and Tenant, absolutely net throughout the term of this Lease, the Rent
and other payments hereunder, free of any charges, assessments, impositions or
deductions of any kind and without abatement, deduction or setoff.
4.8. Subordination of Rent. During the Term of this Lease, but expiring
on December 31, of the thirtieth (30th) Lease Year, Landlord and Tenant agree
that Tenant's obligation to pay Minimum Rent or Percentage Rent, whichever may
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be applicable, shall be subordinate to Tenant's obligation, if any, to make debt
service payments for Improvements on the Parcel or Land if Tenant is not
reasonably able to make such debt service payments without using some or all of
the funds which would otherwise be paid to Landlord for Minimum Rent or
Percentage Rent. To the extent Minimum Rent or Percentage Rent payments are not
made when due, in accordance with the provisions of this Section, the amount not
paid shall be accounted for and accrued together with interest at the Prime Rate
until such time as Tenant is reasonable able to pay the accrued amount plus
interest thereon.
5.

USE OF PREMISES.

5.1. Permitted Use. Subject to the limitations set forth in Section 5.2,
Tenant may use the Premises for any purpose permitted under then applicable laws,
ordinances, rules or regulations.
Tenant or its assigns shall commence
construction of improvements upon the Parcel promptly after the Commencement Date
and diligently complete construction of such improvements.

•

5.2. Certain Limitations. Tenant shall only use the Premises for the uses
permitted pursuant to the Master Plan.
5.2.1. Hazardous Substances.
5.2.1.1. Landlord's Covenants, Warranties and Representations «
Indemnity.
The covenants, warranties and representations contained in this
Section 5.2.1 shall be effective on the date hereof, and shall survive the
subsequent termination of this Lease.
Landlord covenants, warrants and
represents to Tenant, its successors and assigns, including, but not limited to
all Occupants, that:
5.2.1.1.1.
Disputes.
As of the Effective Date, no
litigation or administrative action is pending or, to Landlord's knowledge,
proposed, threatened or anticipated with respect to the Landlord, arising from,
in connection with, or which might include the Parcel, or with respect to any
other matter affecting the Parcel or the operation thereof •
5.2.1.1.2. Notice. If Landlord is notified of any legal
or administrative proceedings instituted against or in connection with or related
to the Parcel after the Effective Date, Landlord shall promptly give notice
thereof to Tenant and any occupants.
5.2.1.1.3.
Environmental Assessment.
Landlord has
provided to Tenant an environmental assessment of the Parcel or Land and has
permitted the Tenant to inspect the Parcel. Tenant has elected to lease the
Parcel from the Landlord based solely upon Tenant's inspection of the Parcel.
Landlord makes no representations or warranties to Tenant regarding the condition
of the Parcel or the suitability of the Parcel for development.

•

5.2.1.2. Tenant's Indemnity. Tenant shall, to the maximum
extent permitted by law, indemnify, defend and hold Landlord harmless from
(i) any liability resulting from the storage, use or release by Tenant, any
Occupant (or any invitee of Tenant or an Occupant) of a hazardous substance upon
the Land or the Existing Infrastructure after the Effective Date, provided,
however, in no event shall Tenant be liable for, nor shall this indemnity apply
to any such release by a third Person (other than an Occupant or an invitee of
Tenant or an Occupant) which was not the direct result of intentional misconduct
or active negligence of Tenant, and (ii) for and against all damages for failure
to provide removal or remedial action when such removal or remedial action (but
only in connection with such release for which Tenant is liable hereunder) is
required under any provision of state or federal law, including common law which
prohibits or regulates the release of any hazardous substance or which requires
removal or remedial action or the cost of removal or remedial action of such
hazardous substance, whether such costs of response are incurred by the federal
government or others. Notwithstanding the foregoing, Tenant shall not be liable
for, nor shall the foregoing indemnity and hold harmless agreement apply to any
release storage or use of hazardous substances caused by the action or negligent
failure to act of Landlord or hazardous substances on or in the Parcel prior to
the Commencement Date.
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5.2.1.3.
Landlord's Inspection Rights in Connection with
Environmental Conditions. Landlord, upon reasonable written notice, shall have
the right to enter upon the Parcel to undertake at Landlord's expense, an
investigation to determine the environmental condition of the Parcel.
Such
inspection may include the sampling of soil and the drilling of observation wells
at reasonable locations and such additional tests outside of any existing
improvements as Landlord may reasonably deem necessary to determine the environmental condition of the Parcel. At the request of the Landlord, the Tenant and
Occupant may participate in the inspection and, if they elect to participate,
will each pay their proportionate share of the cost of the inspection, calculated
by dividing the total cost by the number of participants. To the extent that
Tenant and Occupant pay their proportionate share of the cost of inspection, they
will have access to all information developed. If the inspection identifies the
existence of environmental conditions which may be subject to legal requirements
for corrective action, Landlord shall provide Tenant and the Occupants with a
detailed written explanation of such requirements and any written reports or
documentation obtained by Landlord.
Tenant shall or shall cause Occupant to
immediately undertake such corrective action as is reasonably necessary.
If
Tenant fails or refuses to take promptly any actions required from or by it under
this Section after Landlord's request therefore, Landlord may (but shall have no
obligation to) perform or arrange for the performance of such actions and Tenant
shall, promptly upon demand therefor, reimburse or cause Occupant to reimburse
Landlord for the costs thereof, together with interest thereon from the date any
such costs are incurred to the date of reimbursement, at the Prime Rate, except
as otherwise provided in any other written agreement between Landlord and Tenant.
If the Landlord is the Occupant of the Parcel and is responsible by written
agreement with Tenant to take any remedial action required by this Section, the
Landlord's failure to take such action shall not constitute a default under this
Lease and shall not shift the cost of such remedial action to Tenant.
5.2.1.4. Tenant's Responsibility. Tenant or Subtenant shall
be completely responsible for any and all liabilities arising from the handling
of, treatment, storage, transportation or disposal of hazardous substances by
Tenant or Subtenant or any of their employees, contractors, representatives,
agents or invitees.
5.3.
Compliance With Law, Right to Contest, Landlord's Obligation to
Contribute. Subject to the right of diligent and reasonable contest, with which
Landlord shall reasonably cooperate, Tenant shall not do or permit anything to
be done in or about the Premises, nor bring nor keep anything therein which shall
constitute a nuisance, or which will in any way cause the Improvements to be
uninsurable with respect to insurance required by this Lease. Subject to the
right of diligent and reasonable contest, with which Landlord shall reasonably
cooperate, Tenant shall at all times comply with all applicable laws, ordinances,
orders, rules, regulations or requirements relating to the condition, use, or
occupancy of the Premises during the Term. Subject to Tenant's right of contest,
Tenant shall pay, or cause payment of, all costs of compliance hereunder. Where
compliance during the last ten (10) Lease Years requires making or installing any
repairs, alterations, additions or improvements ("such repairs") to the Premises
with an actual useful life in excess of the then remaining Lease Years in the
Term and such repairs are economically impracticable in view of the fair market
value of the Improvements, then Tenant shall bear that portion of the cost of
such repairs, alterations, additions or improvements equal to the ratio
(expressed as a percentage) which the number of Lease Years (or fractional
portion thereof) then remaining in the Term bears to the actual useful life of
such repairs, alterations, additions or improvements, and Landlord shall,
simultaneously with Tenant, pay the balance of the cost thereof, provided, however, in no event shall the Landlord be obligated to pay more than twenty-five
percent (25%) of the then fair market value of the Improvements and if the
reasonably estimated cost of such repairs would exceed such limit, Tenant shall
not be obligated to make such repairs and Tenant may elect to exercise its
Termination Right.
5.4. Tenant's Exclusive Right to Determine Operation of Property. Tenant
shall, subject to the terms of Section 13, have the right (but not the obliga-16-
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tion) to enter into Subleases, and/or Assignments of the Parcel, from time to
time. Tenant or any Occupant shall have the sole right to operate or manage the
Premises in accordance with any standards, procedures or methods established by
Tenant or such occupant in good faith.
6.

INTENTIONALLY OMITTED.

7.

TAXES

7.1. Tenant's Obligation to Pay Taxes. Except as provided in any other
written agreement between Tenant and Landlord, Tenant shall pay real property
taxes, general and special assessments, and other charges of every description
charged, levied on or assessed, by any governmental unit or any public
corporation which is or may, by the lapse of time, become a lien against the
Pr~mises, or the leasehold estate created by this Lease, or any subleasehold
estate of the Premises, whether belonging to or chargeable against Landlord or
Tenant to the full extent of installments or payments due, payable and
attributable to the Term.
7.2. Notice, Pavment. Landlord shall cooperate with Tenant in endeavoring
to cause all bills for taxes and assessments payable by Tenant hereunder to be
sent directly to Tenant, but in the event the tax collection agency will not so
agree, then Landlord shall promptly tender the same to Tenant upon receipt of any
such bills. Tenant shall make all such payments direct to the charging authority
before delinquency and before any fine, interest or penalty shall become due or
be imposed by operation of law for their nonpayment.
If, however, the law
expressly permits the payment of any or all of the taxes, assessments or charges
payable by Tenant in installments (whether or not interest accrues on the unpaid
balance), Tenant may, at Tenant's election, utilize the permitted installment
method, but shall pay each installment with any interest before delinquency.

•

•

7.3. Possessory Interest Taxes.
includes possessory interest taxes.
7.4.

As used herein, "real property taxes"

Contest.

7.4.1. Tenant's Right. Tenant shall have the right, at its own cost
and expense and in its own name or in the name of Landlord, to seek to have
reviewed, reduced, equalized or abated any taxes, assessments, or charges for
which Tenant is responsible under the Lease, payable by Tenant hereunder by
proceeding in good faith and with diligence and continuity and Landlord shall not
pay any such taxes or assessments during such time as Tenant is contesting or
protesting the same or seeking to have the same reviewed, reduced, equalized or
abated. If payment of such items is to be postponed during such contest, Tenant
shall, at Landlord's reasonable request, deposit in escrow an amount sufficient
to pay the items contested with interest and penalties, or furnish Landlord a
bond or other security, including but not limited to a letter of credit or bond
reasonably satisfactory to Landlord to insure such payment.
If at any time
payment of the whole or any part of such tax or assessment shall become necessary
in order to prevent the forfeiture or sale as the result of non-payment of any
such items of the Premises or any part thereof, or to prevent eviction of
Landlord or Tenant because of nonpayment, then Tenant shall timely pay to the
taxing authority the amount necessary to prevent such forfeiture, sale or
eviction. If required by law, Landlord shall join with Tenant and execute any
and all documents, applications, petitions, instruments, or complaints reasonably
necessary for any such protest, contest, review or other proceedings, desired or
conducted by Tenant; provided that upon final determination of any such contest,
review or proceedings, Tenant shall pay the taxes, assessments, or charges for
which Tenant is responsible under the Lease, as they are finally determined and
all penalties, interests, costs, and expenses which may thereupon be due or have
resulted therefrom.
7.5. Payment of Taxes on Behalf of Landlord. Landlord appoints Tenant as
Landlord's attorney-in-fact to the extent Landlord is permitted at law to appoint
an attorney-in-fact, for the sole purpose of making payment of all taxes,
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assessments and charges hereunder to taxing authorities and for the sole purpose
of contesting any such taxes, assessments, or charges, conditioned on Tenant's
preventing any liens from being levied on the Premises or on Landlord (other than
the statutory lien for taxes not yet due and payable) unless Landlord and the
Premises are protected from such lien or liens by an adequate security bond as
provided for in Section 7.4.

•

7.6.
Excluded, Substitute and Additional Taxes.
Tenant shall not be
required to pay any municipal, county, state, or federal income, net profit,
corporate excess profits, or franchise taxes of Landlord, or any municipal,
county, state, or federal estates excise, succession, inheritance, capital stock,
capital levy, or transfer, corporation or gift tax that is or may be imposed on
Landlord.
Nothing herein shall be construed as an acknowledgment that the
Regents of the University of New Mexico is liable for any such tax.
7.7.
Proof of Payment.
Tenant shall furnish to Landlord, within a
reasonable period after the date when any tax, assessment, or charge payable
hereunder would become delinquent, receipts or other appropriate evidence
establishing their payment.
7.8. Proration. All payments required to be made by Tenant under this
Section 7, when paid for an annual or other specified term, shall be apportioned
for the first and last tax years therefor in the Term, so that the portion
payable by Tenant in respect of each such tax year is only such portion as the
number of days covered by the Term in such tax year bears to the total number of
days for which such payment is payable.
7.9. Allocation If No Separate Tax Bill. In the event that taxes levied
against the Premises are not levied separately, then Tenant shall pay to Landlord
only that proportion of the taxes levied against the Land assessed which the
number of square feet of the Parcel bears to the total number of square feet of
the Land and only such portion of the taxes assessed against the improvements on
the Land which are Improvements on the Parcel or if such Improvements are not
specifically assessed, the square feet of such Improvements bear to the total
number of square feet for all improvements situated on the Land.
8.

•

INSURANCE AND INDEMNIFICATION

8.1.
Casualtv Insurance.
Throughout the Term, except as otherwise
provided in any other written agreement between Tenant and Landlord, at Tenant's
sole cost and expense, Tenant shall keep or cause to be kept insured, for the
mutual benefit of Landlord and Tenant, all Improvements against loss or damage
by fire and such other risks as are now or hereafter included in an extended
coverage endorsement in common use for commercial structures, including vandalism
and malicious mischief, but not including Tenant's Property. The policy shall
contain cross-liability and agreed value provisions or endorsements. The amount
of insurance shall be one hundred percent (100%) of the full insurable value of
the Improvements less any deductible specifically permitted hereunder and shall
in any event be sufficient to prevent either Landlord or Tenant from becoming a
co-insuror under the provisions of the policy, and in no event shall be less than
ninety percent (90%) of the full insurable value of the Improvements, or such
higher percentage (not exceeding 100%) as Mortgagee holding a first-lien Mortgage
may require. For purposes hereof, the full insurable value of the Improvements
shall equal an amount not less than that required to pay the actual cost of
replacement of the Improvements, other than foundations, footings and excavations. Neither Landlord nor Tenant shall carry any insurance the effect of which
would be to reduce the protection or payment to Tenant under any insurance that
this Lease obligates Tenant to carry. If there is any dispute as to whether the
amount of insurance complies with the above requirement, Landlord may, not more
often than once every Calendar Year, request Tenant to cause, and Tenant shall
then cause, the carrier of the insurance then in force to determine the full
insurable value, and the resulting determination shall be conclusive between the
parties for the purpose of this Section 8.1.
Such reevaluation shall in any
event be accomplished at least once every five (5) years and the result thereof
furnished to Landlord. If the Mortgagee under a Mortgage so requires, Tenant
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shall include such Mortgagee as a loss payee, as its interests may appear, under
the insurance carried by Tenant hereunder, but only if such Mortgagee has agreed
in writing (in form and substance reasonably satisfactory to Landlord) that any
insurance proceeds hereunder may be used by Tenant for the purpose of compliance
with Section 10, pursuant to the procedures specified in Section 8.3.
8.2. cooperation, Settlement and Adjustment. Landlord shall, at Tenant's
sole cost and expense,· cooperate fully with Tenant to obtain the largest possible
recovery under any policy of insurance carried hereunder. Tenant shall make all
loss adjustments and settlements with insurance companies insuring against
casualties under policies carried by Tenant to this Section 8, and if the amount
of loss exceeds $100,000.00, then any such adjustment or settlement shall be
subject to Landlord's prior approval, which shall not be unreasonably withheld.
8.3. Proceeds of Insurance. If, prior to termination of this Lease, any
of the Improvements are damaged or destroyed from a risk covered by insurance
described in paragraph 8.1 or 8.4, then the proceeds shall be paid to Tenant for
use as provided in Section 10, subject to the following procedures.
8.3.1.
Insurance Trustee.
If the total amount of loss does not
exceed One Hundred Thousand Dollars ($100,000.00), the proceeds of insurance
shall be paid directly to Tenant.
If the total amount of loss exceeds
$100,000.00, then the proceeds shall be paid to the Leasehold Mortgagee holding
a first lien Leasehold Mortgage (if such Leasehold Mortgagee is an institutional
lender), or if there is then no such Leasehold Mortgagee or such Leasehold
Mortgagee refuses to act, then to another Institutional Lender selected by Tenant
with Landlord's reasonable approval. The Leasehold Mortgagee or escrow holder
to which the proceeds are paid hereunder shall hereinafter be referred to as the
"Insurance Trustee", which Insurance Trustee shall hold the proceeds for use and
disbursements in the matter hereinafter specified, as trustee for the parties.

•

•

8.3.2. Disbursements. The proceeds held by the Insurance Trustee
shall be paid to Landlord and Tenant pursuant to Section 10, or if Tenant elects
or is required to rebuild, in installments by the Insurance Trustee to the
contractor retained by Tenant as construction progresses, for payment of costs
of repair and restoration, to design and other consultants and attorneys retained
by Tenant in connection with the repair and restoration of the Improvements for
payment of fees and charges of such Persons, and for payment of all other costs
incurred by Tenant associated or in connection with, or to effect, such repair
and restoration.
The Insurance Trustee shall establish a retention fund for
payments to such contractor on completion of the repair and restoration in the
amount of retention called for under such contractor's construction contract with
Tenant. Such retention fund shall be paid to such contractor on completion of
the repair and restoration, and after payment of all costs, expiration of all
applicable lien periods without the filing of lien claims or proof reasonably
satisfactory to the Insurance Trustee that the Premises are free of all
mechanics' liens claims attributable to the repair and restoration.
8.3.3. Payment Procedure. Payment to contractors shall be made by
the Insurance Trustee on presentation of certificates or vouchers from the
architect or engineer retained by Tenant showing the amount due; and payment of
all Tenant's other costs associated or in connection with, or related to, the
repair and reconstruction shall be made by the Insurance Trustee upon presentation by Tenant of invoices for such costs.
If the Insurance Trustee, in its
reasonable discretion, determines that the certificates or vouchers are being
improperly approved by the architect or engineer retained by Tenant, the
Insurance Trustee shall have the right to appoint an architect or an engineer to
inspect construction and to make payments on certificates or vouchers approved
by the architect or engineer retained by the Insurance Trustee. The reasonable
expenses and charges of the architect or engineer retained by the Insurance
Trustee shall be paid by the Insurance Trustee out of the funds held by it
hereunder.
8.3.4.
Tenant Deposit.
If the proceeds held by the Insurance
Trustee are not sufficient to pay the actual costs of restoration, as reasonably
determined by the Insurance Trustee, and Tenant elects or is required to rebuild
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or restore the Improvements pursuant to this Lease, Tenant shall (i) provide
evidence of the availability of sufficient funds to make payment of such
deficiency by supplying documentation reasonably satisfactory to the Insurance
Trustee and, if reasonably required, by either such party, provide adequate
security (such as a bond, letter of, credit, mortgagee set aside letter, certificate of deposit or other cash equivalent security) for such payment and thereafter make payment of such deficiency as costs and expenses are incurred for the
repair and restoration or (ii) if Tenant fails so to demonstrate the availability
of such funds, then deposit the amount of deficiency with the Insurance Trustee
within ninety (90) days after request by the Insurance Trustee indicating the
amount of the deficiency. The deposit under clause (ii) may be made in cash or
in alternative forms reasonably acceptable to the Insurance Trustee, such as
irrevocable letter of credit, certificate of deposit or other cash equivalent.

•

8.3.5.
Final Funds; Interest.
Any funds held by the Insurance
Trustee for repair and restoration pursuant to Section 10 and not disbursed by
the Insurance Trustee after the repair and restoration has been completed and
final payment has been made to Tenant's contractor shall be paid to Tenant and
included in Gross Rental Income and Parcel Sublease Gross Rental Income as
specified in this Lease. All funds held by the Insurance Trustee shall be placed
in an interest bearing account at highest available rates for the benefit of
Tenant.
8.3.6. Costs of Insurance Trustee. All actual costs and charges of
the Insurance Trustee shall be paid from the insurance proceeds.
8.3.7. Replacement of Insurance Trustee. If the Insurance Trustee
resigns or for any reason is unwilling or fails to act or continue to act,
Landlord and Tenant shall substitute a new trustee in the place of the designated
Insurance Trustee in the same manner herein specified for appointment of the
designated Insurance Trustee.
8.3.8. Cooperation. Landlord and Tenant shall promptly execute all
documents and perform all acts reasonably required by the Insurance Trustee to
perform its obligations hereunder.

•

8.4. Builder's Risk Insurance. As of the commencement of Major Work on
the Parcel, Tenant shall have procured, or caused procurement, and shall
maintain, or cause to be maintained, in force until Completed Construction, "all
risks" builder's risk insurance including vandalism and malicious mischief, in
form and with a company reasonably acceptable to Landlord, covering improvements
in place and all material and equipment at the job site furnished under contract,
but excluding contractor's, subcontractor's, and construction manager's tools and
equipment and property owned by contractor's or subcontractor's employees, with
limits and/or deductible amounts reasonably satisfactory to Landlord for all work
at the job site. Any proceeds of such insurance shall be paid as provided for
in Section 8.3 above.
8.5.

Liability Insurance.

8.5.1. Insurance. Throughout the Term, except as otherwise provided
in any other written agreement between Tenant and Landlord, at Tenant's sole cost
and expense, Tenant shall keep or cause to be kept in force, naming both Landlord
and Tenant as insured, comprehensive broad form general public liability
insurance against claims and liability for bodily injury, death, or property
damage arising from the ownership, use, occupancy, disuse, or condition of the
Premises or adjoining areas or ways, providing at least Seven Hundred Fifty
Thousand Dollars ($750,000.00) for each occurrence, Four Hundred Thousand Dollars
($400,000.00) for each individual, Three Hundred Thousand Dollars ($300,000.00)
for all past and future medical and medically related expenses for each
occurrence and, in respect of property damage, One Hundred Thousand Dollars
($100,000.00). The policy shall contain cross-liability endorsements. If Tenant
so elects, such insurance may provide for a deductible in an amount not to exceed
Twenty-five Thousand Dollars ($25,000.00) as to any portion of the coverage
required hereunder, or if Tenant is able to provide reasonable security to cover
a greater deductible, including but not limited to an undertaking by an
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Institutional Person, a letter of credit, a certificate of deposit or other cash
equivalent security, then such greater deductible as is reasonable in view of
such evidence shall be permitted.
8.5.2. Adjustments to Coverage. On or before
,
and on or before December 1, of every fifth year thereafter or upon any legislative change in the limits provided in the New Mexico Tort Claims Act, Section
41-4-1, et ~ (NMSA, 1978), Landlord and Tenant shall agree upon such adjusted
coverage limits for such insurance sufficient to protect Landlord and Tenant
against claims covered by such insurance, taking into account the possible
effects of inflation, sizes of jury or court awards, legislative enactments
affecting claims, then prevailing standards and practices for insuring like
properties.
8.6.

Intentionally omitted.

8.7. Workers Compensation Insurance. Throughout the Term, at Tenant's
sole cost and expense, Tenant shall maintain such policy of worker's compensation
and employer's liability insurance as may be required by applicable law.
8.8. Other Insurance. From time to time, Tenant shall procure and keep
in force the following insurance coverage reasonably satisfactory, in form and
content, to Landlord:
8.8.1. Boiler and Machinery. Boiler and machinery insurance if at
any time or from time to time such equipment is located on the Premises.

•

8.8.2. Hazardous Activitv. If Tenant commits permits, or causes the
conduct of any activity, or the bringing or operation of any equipment on or
about the Premises creating unusual hazards, Tenant shall procure and maintain
in force (or so cause), during such activity or operation, insurance sufficient
to cover the risks represented thereby. The preceding sentence shall not apply
to any activity or equipment related to Landlord's use and occupancy of the
Premises under any other written agreement between Tenant and Landlord. This
requirement for unusual hazard insurance shall not constitute a waiver of
Landlord's right, if Landlord would otherwise have that right, to demand the
removal, cessation, or abatement of such activity or operation.
8.9.
Additional Insurance.
Landlord or Tenant may in their sole
discretion procure and maintain any insurance not required by this Lease so long
as coverage of the policies required herein is not affected.

•

8.10. General policy Requirements. All insurance required by this Lease
shall be carried only with a responsible, financially sound company, licensed to
do business in the State of New Mexico with a general policyholder's rating of
not less than A and a financial rating of not less than class X as rated in the
most currently available "A.M. Best's" Insurance Reports.
All such policies
shall be issued as primary policies. All such policies shall name Landlord and
Tenant as co-insured.
All such policies shall be nonassessable and shall
contain, to the extent obtainable at commercially reasonable rates from the
insurer chosen by Tenant, language to the effect that (i) any loss shall be
payable notwithstanding any act or negligence of Landlord or Tenant or any
activities conducted on the Premises that might otherwise result in forfeiture
of the insurance, (ii) the insuror waives the right of subrogation against all
parties named as insured and their agents and representatives and Tenant and
Landlord releases its right of recovery against each other to the extent of
insurance proceeds, (iii) the policies are primary and noncontributing with any
insurance that may be carried by Landlord or Tenant, and (iv) that they cannot
be canceled except after thirty (30) days written notice by the insuror to
Landlord or Landlord's designated representative.
If Tenant so elects, such
insurance may provide for a deductible of up to Twenty-five Thousand Dollars
($25,000.00) or such greater deductible as is reasonably based on the evidence
of Tenant's ability to pay such deductible pursuant to the procedure set forth
in Section 8.5.1 at the time in question of the coverage required hereunder.
Such deductible amounts may also be increased from time to time or at any time
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with Landlord's prior written approval.
All Tenant's policies providing for
deductibles may permit one or more of the named insured to assume the right to
defend or adjust claims which reasonably appear to be susceptible of settlement
or final resolution within the limits of the self-insurance.
Notwithstanding
anything to the contrary elsewhere in this Section 8, Tenant shall only be
required to carry insurance at the levels, in the form and with the coverage
required under this Section 8 to the extent such coverage is available in the
commercial insurance industry from recognized carriers at commercially reasonable
rates in the then applicable insurance market, and any dispute between Landlord
and Tenant with respect to whether or not insurance is so available shall be
Determined by Arbitration.

•

8.11. Proof of Insurance. Tenant shall deliver to Landlord, in the manner
required for notices, copies of all insurance policies or certificates of
insurance evidencing the insurance required from time to time by this Lease,
together with evidence reasonably satisfactory to Landlord of payment required
for procurement and maintenance of the policy, within the following time limits:
8.11.1.
Commencement
commencement of the Term.

Date.

All

insurance

required

at

the

8.11.2. Commencement of Construction. For insurance specifically
required in connection with construction, it shall be required at the
Commencement of Construction, at least ten (10) days before such Commencement;
8.11.3.
Later Date.
For insurance becoming required at a later
date, at least ten (10) days before the requirement takes effect;
8.11. 4.
Renewals.
For any renewal or replacement of a policy
already in existence, at least ten (10) days before expiration or other
termination of the existing policy.
8.12. Landlord's Right to Insure. If Tenant fails or refuses to procure
or maintain insurance as required by this Lease or fails or refuses to furnish
Landlord with the required proof that the insurance required pursuant to this
Section 8 has been procured and is in force and effect and paid for, Landlord
shall have the right, at Landlord's election and without notice, to procure and
maintain such insurance.
Landlord shall give prompt notice of the payment of
such premiums, stating the amounts paid, the date or dates paid, and the names
of the insuror or insurors. The amounts so paid by Landlord shall be immediately
due and payable from Tenant to Landlord, with interest at the Prime Rate from the
date or dates paid by Landlord except to the extent that Landlord is obligated
to obtain and pay for such insurance coverage under any other written agreement
between Tenant and Landlord.
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8.13. Exculoation. Landlord shall not liable to Tenant for any damage to
Tenant or Tenant's Property from any cause and except to the extent that Landlord
is obligated to obtain and pay for such insurance coverage under any other
written agreement between Tenant and Landlord, Tenant waives all claims against
Landlord for damage to person or property arising for any reason except that,
within the limits and subject to the provisions of the New Mexico Tort Claims
Act, Section 41-4-1, et ~ (NMSA, 1978) Landlord shall be liable to Tenant for
damage to Tenant or Tenant's Property to the extent caused by the active
negligence or intentional or willful misconduct of Landlord or its employees,
contractors, agents or authorized representatives or to the extent Landlord is
liable pursuant to specific provisions of this Lease.
8.14.
Indemnification. Except as prohibited by Section 56-7-1, et ~
(NMSA, 1978) or any successor statute, or except for those matters covered in
Section 5.2.1, for which Tenant's sole indemnity shall be as set forth in
Section 5.2.1, Tenant, except to the extent that Landlord is obligated to obtain
and pay for such insurance coverage under any other written agreement between
Tenant and Landlord, shall indemnify, defend and hold Landlord harmless
(including, without limitation, reasonable attorneys' fees) from all damage
arising out of damage or injury to any person or property occurring in, on, or
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about the Premises to the extent such damage or injury is required to be covered
by insurance pursuant to this Lease, (increased by any permitted deductible) and,
except to the extent caused by the active negligence or intentional or willful
misconduct or breach of this Lease by Landlord or its employees, contractors,
invitees, agents or authorized representatives.
8.15. Modification of Insurance Requirements. Landlord may request that
Tenant increase the amounts of insurance or carry such other types of insurance
in reasonable amounts against hazards commonly insured against in the case of
other "similar projects" (with regard to location, type of construction, use and
occupancy of the Improvements) in the City. If Tenant does not agree to such
request, the matter shall be Determined by Arbitration, with the burden on
Landlord to prove by clear and convincing evidence the reasonableness of its
request. Any of the foregoing notwithstanding, if: (1) Completed Construction
of the Improvements on a Parcel have been accomplished, lien free; and
(ii) Tenant determines that the insurance required herein is excessive, as judged
by comparison to insurance carried by not less than three (3) other similar
projects similarly situated in or adjacent to the City; then Tenant may present
evidence of such facts to Landlord along with a proposal to reduce or modify
insurance coverage.
If Landlord does not agree to such proposal then the
question of whether insurance coverage should be reduced and, if so, the extent
of reduction, shall be Determined by Arbitration with the burden on Tenant to
prove by clear and convincing evidence that (i) the insurance required under this
Lease is excessive and (ii) reduction in coverage would not be substantially
detrimental to Landlord's interest in the Land, Landlord's interest in receiving
Rent from this Lease, or Landlord's reversionary interest in the Improvements.
8.16. Blanket or Occupant Coverage. Any policy required to be maintained
hereunder by Tenant may be maintained under a so-called "blanket policy or
policies" insuring other parties and other locations, or by the policy of an
Occupant so long as the amount of insurance required to be provided hereunder is
not thereby diminished and so long as any such policies specify the amount of
coverage allocated to the Premises and Landlord is furnished a certificate of
insurance so specifying and so long as such policies otherwise comply with all
requirements of this Section 8.
8.17.
Leasehold Mortgagees. All policies of insurance required to be
furnished by Tenant may have attached thereto the Lender's Loss Payable
Endorsement (Form 43BFU NS), or its equivalent, or a loss payable clause for the
benefit of any Leasehold Mortgagee, but the right of any Leasehold Mortgagee to
the payment of insurance proceeds shall at all times be subject to the provisions
of this Lease with respect to the application of the proceeds of such insurance
to reconstruction of the Improvements.
9.

MASTER PLAN, CONSTRUCTION OF IMPROVEMENTS; ALTERATIONS
9.1. Master Plan, Assessment Districts, Permits and Approvals.

9.1.1. Master Plan. From and after the Commencement Date of this
Lease, Tenant shall comply with the "Master Plan".

•

9.1.2.
Zoning, Subdivision and Parcel Maps.
Tenant shall, with
Landlord's cooperation, as provided in this Lease, prepare and obtain approval
from all governmental agencies having jurisdiction and comply with the
requirements of all applicable zoning, planning, land division, survey and
subdivision map laws and ordinances with respect to the creation and development
and use of the Parcel. Landlord shall cooperate fully with Tenant in connection
therewith; such cooperation to include, without limitation thereto, the execution
and, if appropriate, the acknowledgment and delivery of applications for zoning,
planning approvals, tentative map approvals, final subdivision maps and/or final
parcel maps consistent with the subdivision and development of the Parcel, and
acquisition of any required approvals including, without limitation, the
execution and acknowledgment of any tentative and final parcel or subdivision
map; provided, however, that Landlord shall not be obligated to incur any costs
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in connection therewith, except as otherwise provided in any other written
agreement between Tenant and Landlord.
9.1.3. Subdivision Improvement Agreements. In order for Tenant to
replat and properly develop the Parcel, Tenant may have to arrange for
construction of certain public improvements on the Parcel and the Land,
including, but not limited to, certain utilities, street improvements, drainage
and sewer improvements and other similar facilities which are necessary or
required by applicable laws, ordinances, rules and regulations in order to
develop the Parcel.
Landlord and Tenant contemplate that the initial public
improvements will be installed by Tenant and/or the City. To the extent that the
initial public improvements are installed by the Tenant, Landlord and Tenant
contemplate that they will be installed pursuant to a subdivision improvement
agreement executed by Tenant, the Landlord and the City at the cost and expense
of the Tenant (the "Initial Subdivision Improvement Agreement").
During the
Term, the City or another government entity may make public improvements to the
Land or which benefit the Land and finance the cost of such public improvements
through the formation of a special assessment district or benefit district, or
other funding mechanisms reasonably necessary to finance the construction of such
public improvements (a "Special Assessment District").
Landlord and Tenant
desire to make provisions with respect to any subdivision improvement agreement
and any Special Assessment District.
9.1.3.1. subdivision Improvement Agreements. Subject to the
right of Landlord and Tenant to approve the terms and conditions thereof, the
Tenant will execute the Initial Subdivision Improvement Agreement and will
arrange for the construction of all improvements required by the Initial
Subdivision Improvement Agreement. The Landlord will execute and/or approve the
Initial subdivision Improvement Agreement to the extent reasonably necessary to
dedicate the improvements installed pursuant to the Initial Subdivision
Improvement Agreement.
Except as otherwise provided in any other written
agreement between Landlord and Tenant, the Tenant will pay all expenses incurred
in connection with performance of the Initial Subdivision Improvement Agreement.
To the extent that Landlord or its assigns must execute additional subdivision
improvement agreements (a "Subsequent Subdivision Improvement Agreement") in
connection with further development of the Land, the Tenant, at the request of
the Landlord, will join in execution of the Subsequent Subdivision Improvement
Agreement if Landlord or its assigns indemnify Tenant from the payment of any
expense or cost in connection with the Subsequent Subdivision Improvement
Agreement.

•

•

9.1.3.2.
Special Assessment District.
Should the City or
another governmental entity impose a Special Assessment District which benefits
the Parcel, the Landlord shall determine the total cost and charges imposed by
the Special Assessment District against the Parcel (the "Parcel Charges") and the
estimated useful life of the public improvements financed by the Special
Assessment District. Based upon the total Parcel Charges, the estimated useful
life of the public improvements, and the number of years remaining in the Term
and any exercised Option Term, if any, the Landlord will propose to Tenant an
equitable allocation of the parcel Charges between the Landlord and the Tenant.
If Landlord and Tenant are unable to agree to an equitable allocation of the
Parcel Charges, the allocation shall be Determined by Arbitration.
Tenant's
allocable share of the Parcel Charges may increase should Tenant subsequently
exercise an Option Term. Thereafter, the Landlord shall pay the Parcel Charges,
as billed, and Tenant will reimburse Landlord for Tenant's allocated portion of
the Parcel Charges within thirty (30) days after Landlord submits a statement for
the Parcel Charges to Tenant.
9.1.4. City Approvals. Landlord and Tenant covenant to and shall,
to the extent reasonably consistent with the Master Plan and their obligations
pursuant to this Lease:
(i) not protest the establishment of any development
plan, zoning, or subdivision plat; (ii) execute any petition, waiver of protest
or other documents required for approval of a development plan any zoning or
subdivision plat; (iii) cooperate in the approval of the development plan and any
necessary enabling legislation or regulation; (iv) promptly and in a timely
-24-

.-

•

•

manner, obtain any necessary approvals ("Necessary Approvals") and execution of
any required documents from any beneficiary or trustee of any deed of trust
encumbering the Parcel or the Improvements, including but not limited to
executing and signing the waiver of protest; and (v) fully cooperate, assist and
take all actions reasonably required, including Necessary Approvals, for the
approval of the development plan and approval of any zoning or subdivision plat.
Notwithstanding the foregoing, Landlord and Tenant retain the right to protest
the allocation among various properties as to equitableness and reasonableness
of the Special Assessment Districts, and none of the foregoing agreements by
Landlord or Tenant shall be construed to prevent Landlord or Tenant from
participating fully in discussions, meetings and public hearings to protect, to
the extent consistent with the Master Plan and this Lease, Landlord's and
Tenant's respective interests with respect to the Parcel, Land and other real
properties benefitted by the improvements contemplated by the Special Assessment
Districts or in connection with proceedings "before or conducted by any public
agency or governmental authority having jurisdiction, and nothing herein
contained shall prevent Landlord or Tenant from objecting to or protesting the
equitableness and the reasonableness of the allocation of the assessment under
any Special Assessment Districts to the Parcel, or any other real property to be
included within the Special Assessment Districts, based on an improper allocation
of the benefits thereof, or for any other reason allowed at law or in equity,
provided, however, Landlord and Tenant shall exercise such right in a manner
consistent with the development of the Parcel contemplated in this Lease.
9.1.5. Development Rights. During the Term, Tenant shall have the
right to use any and all development rights appurtenant to the Parcel subject to
applicable governmental regulations, the Master Plan and this Lease from time to
time in connection with the construction of Improvements on the Parcel. Landlord
shall not sell, transfer, hypothecate or otherwise conveyor encumber such
development rights during the Term, nor shall Landlord commit any act or omission
which may diminish in any manner such development rights.
Landlord shall
cooperate with Tenant, if requested by Tenant, in the use of any such development
rights, including, without limitation, the execution of any documents required
to permit the use of such development rights.
9.1.6. Indemnity. Landlord and Tenant shall indemnify, defend and
hold the other harmless of and from any and all damages, losses, causes of
action, liabilities, costs or expenses (including, without limitation, attorneys'
fees) incurred or caused on account of or arising out of or in connection with
any failure by such indemnifying party to perform any of its obligations under
this Section 9.1.
9.2. Mechanics' Liens, Landlord's Approval of Major Work, construction of
Infrastructure.
Tenant shall undertake Work in accordance with the terms and
conditions of this Section 9.2. Subject only to compliance with the provisions
of this Section 9, Tenant and any occupant shall have the right at any time and
from time to time and without Landlord's consent, undertake any Work on the
Parcel or with respect to the Improvements.
9.2.1.

construction of Improvements and Major Work.
9.2.1.1.

•

Uniform and Harmonious Development.

9.2.1.1.1.
Architectural Style.
The Master Plan
establishes certain criteria for the development and construction of Improvements
as permitted pursuant to this Lease.
All Improvements shall conform to an
architectural style and manner compatible and harmonious with that established
by the University for the Land, as permitted pursuant to the Master Plan, in
order to create compatibility of appearance and views and aesthetic harmony on
the Land, with the ultimate purpose of developing an overall set of general
architectural design criteria for the uniform development and construction of
buildings and improvements on the Land in accordance with the general
architectural style established by the University.
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9.2.1.2.

Drawings.

9.2.1.2.1. Preparation of Drawings. After execution of
this Lease and prior to the commencement of any Major Work, Tenant shall cause
its or Occupants' architect to commence preparation of Scaled Elevations and
Perspective Drawings consisting of (i) elevations, perspective drawings and a
general schematic drawing which contains the exterior design concepts for the
Improvements, including without limitation, building entrances and exits,
building heights, material selection, colors and signing, and (ii) a site plan
for each Improvement, including the building footprint, perimeter sidewalks,
parking, access, auxiliary facilities and other improvements of sufficient detail
to substantially establish compliance with the Master Plan for the Parcel on
which Tenant intends the Commencement of Construction. Tenant shall submit such
Drawings to the Landlord for the purpose of acquainting the Landlord of the
contemplated design for the Parcel.
9.2.1.2.2.
Landlord's Approval of Drawings.
Upon
receipt, Landlord shall review the Drawings of the Tenant and approve or make
recommendations for changes therein for the purpose of achieving a harmonious
relationship between the various Improvements on the Parcel and the adjacent Land
in accordance with the Master Plan. Within twenty (20) days of the receipt of
such Drawings from Tenant, Landlord shall either approve or make recommendations
for change in the Drawings of Tenant to conform with the requirements of this
Section.
Landlord shall submit any recommendations in writing to Tenant and
shall set forth in reasonable detail the reasons for its recommendations.
Landlord shall then consult with the Tenant to establish final Drawings for the
Parcel~
which shall be prepared as soon as reasonably practicable after
submission of Landlord's recommendations and which shall be subject to review and
approval by Landlord in accordance with this subsection.
Landlord shall not
arbitrarily or unreasonably withhold approval of Tenant's Drawings which
otherwise conform to the requirements of the Master Plan and shall approve
Drawings which generally conform to the Master Plan.
Landlord's right of
approval hereunder is limited to insuring that the Drawings conform to the
exterior design of the Improvements proposed by Tenant hereto with the
requirements of the Master Plan. Upon approval thereof by Landlord, no material
change shall be made in the exterior Drawings of the Tenant without Landlord's
prior written approval, which shall be given pursuant to the procedure set forth
in this subsection.

•

•

9.2.1.2.3.
Final Plans and Specifications.
Upon
preparation by Tenant of its Drawings and upon approval by Landlord of the
Drawings, Tenant may thereafter (or simultaneous therewith) cause final plans and
specifications to be prepared in conformance with the approved Drawings. Upon
completion of final plans and specifications by Tenant or an Occupant, the Person
shall submit such final plans and specifications to the Landlord for the purpose
of informing the Landlord of the final exterior design of the Improvements and
Parcel site plan of the submitting Person to ensure compliance with the
requirements of this Section.
9.2.1.2.4. Cooperation. Landlord, Tenant and Occupants
and their architects shall at all times consult with and advise and reasonably
cooperate with the other Persons and their architects in order to achieve final
Drawings and plans and specifications which conform to the requirements contained
in this Section.
9.2.1.2.5.
No Liability.
No approval of Drawings by
Landlord shall constitute assumption of any responsibility by Landlord for the
accuracy, sufficiency or propriety thereof or a representation or warranty that
they call for the construction of economic improvements which comply with
applicable laws, and the Person who prepares Drawings and final plans and
specifications shall be solely responsible therefor.
9.2.2.
Performance by Tenant of On-Site Work.
Tenant shall
undertake the design, development and construction of anyon-site improvements
without expense to Landlord, except to the extent provided in Sections 9.1.3.1
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and 9.1.3.2, using all due diligence and taking such actions as may be reasonably
necessary in order to complete construction of such on-site improvements
coincident with completion of the development of the Parcels of the Land as
developed by the Tenant or occupants.
Tenant shall coordinate its efforts
hereunder with those of the City with respect to anyon-site improvements that
may be required in connection with the development of the Land. Tenant shall
obtain all necessary permits and approvals required by and otherwise conform with
all applicable laws, ordinances, rules and regulations relating to, the design
and construction of the on-site improvements as contemplated hereby. Landlord
shall cooperate with Tenant's development of the on-site improvements so long as
such improvements are made without liability, cost or expense to Landlord.
9.2.3.
Permits and Approvals.
Tenant shall take all reasonably
necessary action to keep in effect all governmental approvals and permits
obtained by Tenant with respect to the design, development and construction of
the Improvements and undertake and perform all acts necessary to maintain in
effect, or to cause the transfer of, basic gross floor area entitlement under
such permits and approvals which permit the development of the Improvements
pursuant to the applicable codes of the City, if any, governing the same, in
order, at all times, to enable Tenant, or any successor in interest to Tenant,
to achieve development of the Parcel. If at any time Landlord, in its good faith
business judgment, believes that Tenant, by reason of any act or omission of
Tenant, has jeopardized the continuing validity of any such governmental approval
or permit, then Landlord shall have the right, but not the obligation at its sole
cost and expense after thirty (30) days' written notice to Tenant, to take such
actions, either in its own name or in the name of Tenant, necessary to keep in
effect any such approval or permit.

•

9.2.4. Quality, Compliance With Law. All Work shall be performed
in a good and workmanlike manner, shall substantially comply with the Drawings,
and shall not violate any applicable governmental permits, laws, ordinances,
rules or regulations •
9.2.5.
No Landlord Obligation For Costs.
All Work shall be
undertaken without cost or expense to Landlord except as otherwise provided in
this Agreement or in any other written agreement between Landlord and Tenant.
9.2.6.
Notice of Completion:
As-Built Drawings.
On Completed
Construction, Tenant shall supply Landlord with any "as built" drawings which
Tenant has prepared for the Completed Construction.
9.2.7. Periodic Reports. From time to time, but not more often than
once each Calendar Month, Tenant shall prepare written reports to Landlord
summarizing the then status of the development of the Parcel and construction of
improvements on the Parcel.
9.2.8.

completion Bonds.

Prior to commencement of any Major Work:

9.2.8.1.
Tenant or a subtenant authorized by Tenant shall
deliver to Landlord a contractor's completion bond of a surety company licensed
to do business in the State of New Mexico acceptable to Landlord, running to the
Landlord as obligee, conditioned on the completion of the Improvements in
accordance with the plans and specifications and the provisions of this Lease,
free and clear of all mechanics' or other liens and free and clear of all
financing statements under the Uniform Commercial Code.

•

9.2.8.2. In lieu of a requested completion bond, Tenant or any
Occupant authorized by Tenant may deliver to Landlord a payment and performance
bond of a surety company, licensed as above described, running to the Landlord
and to any Institutional Lender that has issued a commitment to Tenant or such
subtenant for a construction loan to finance the cost of constructing the
building, which commitment requires that such a payment and performance bond be
delivered to the lender before the lender will make any advances. The loan with
such lender must actually close in accordance with such commitment. Such payment
and performance bond must be acceptable to the lender, must cover the entire cost
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of construction of the Improvements in accordance with the plans and
specifications and must guarantee the full performance of the contract for the
construction in accordance with the plans and specifications. In lieu of the
foregoing, a loan commitment or set aside letter from an Institutional Person
made to Tenant or any Occupant or a letter of credit or pledge of adequate
security in the amount of any guaranteed maximum construction contract from a
contractor reasonably acceptable to Landlord shall be acceptable.

•

9.2.8.3.
With respect to subdivision infrastructure
improvements, this obligation may be satisfied by proof that Tenant has obtained
a bond, set aside letter from an Institutional Person, guarantee from an
Institutional Person or letter of credit satisfactory to the City unconditionally
guaranteeing completion of such improvements.
9.2.8.4.
The obligations of this Section 9.2.8 may be
satisfied by other comparable security arrangements reasonably acceptable to
Landlord, such as a letter of credit reasonably satisfactory to Landlord or a
certificate of deposit held in escrow with an escrow agent and pursuant to escrow
instructions both reasonably satisfactory to Landlord.
9.2.9. Permits for Work; Landlord Cooperation. Tenant and Occupant
shall have the right to procure such permits, approvals, licenses or consents
required from any governmental agency having jurisdiction over and/or which may
be required in connection with any Work. Landlord shall reasonably cooperate
with Tenant and Occupant in respect thereto. Landlord to the extent Landlord is
permitted at law to appoint an attorney-in-fact, irrevocably constitutes and
appoints Tenant as its attorney-in-fact, in its name, place and stead, to make,
execute, acknowledge, accept and file application for any such approval, permit
or license ("Such Approval") or any such approval, but only in the event that a
governmental agency, by ordinance, rule or regulation, required that the
application for any such approval, or any such approval, be made, executed,
acknowledged, accepted or filed by or on behalf of Landlord, in addition to or
rather than by Tenant and if such approval complies with the Master Plan.
If
requested by Tenant, Landlord will itself comply with the foregoing, but at
Tenant's cost and expense.
9.2.10. Ownership of Improvements; Installation and Ownership of
Tenant's Property. Fee simple absolute titles to all Improvements shall remain
the property of Tenant or Occupant until the expiration or sooner termination of
the Term. Upon expiration or sooner termination of the Term, ownership of the
Improvements shall automatically vest in Landlord, and at Landlord's request,
Tenant and Occupant shall thereupon execute a quitclaim deed to Landlord of
Tenant's interest in the Improvements. Tenant and Occupant may install in or
upon or apply to the Premises such Tenant's Property as Tenant and Occupant deem
desirable, and all of such items shall remain part of the Tenant's Property,
whether or not affixed to or connected with the Premises. Tenant or Occupant may
remove and replace all or any portion of the Tenant's Property from the Premises
at any time during the Term or within ninety (90) days after the termination of
this Lease, and Tenant or Occupant shall repair all damage caused by such
removal, at Tenant's or Occupant's sole cost and expense. Any Tenant's Property
left by Tenant on the Premises at the expiration of such ninety (90) day period
shall become the property of Landlord.
9.2.11. Right to Grant Easements and Dedicate Land. Tenant will
grant any easement over its interest in the Parcel that may be required by the
Master Plan.
Unless Landlord joins in the execution of such easement, the
easement will only encumber the Tenant's leasehold interest in the Parcel. If
required by the Master Plan, the Landlord will join in the execution of any such
easement. In addition, Landlord, at Landlord's expense, may grant any easements
or dedicate any Land with respect to the Parcel necessary for the development of
the Land; provided, however, that no such easement will unreasonably interfere
with Tenant's use of the Parcel. At the request of Landlord, Tenant will join
in the execution and acknowledgement of any such easement. If and when the City
and/or any governmental entity or any public utility company shall require the
dedication, execution and delivery of any rights-of-way or easements in, over or
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along any streets, curbs, sidewalks, or in, over, under or through the Parcel for
the purpose of providing water, gas, steam, electricity, telephone, storm and
sanitary sewer access or any other necessary public utility service or facility
for the benefit of the Parcel in accordance with the Master Plan, then Landlord
and Tenant shall execute, acknowledge and deliver such instrument or document as
may be required, with all costs thereof to be borne by Tenant, except as
otherwise provided in a written agreement between Landlord and Tenant.
9.2.12.

Mechanics Liens.

9.2.12.1. No Liens. Tenant shall keep the Premises free from
any liens ar~s~ng out of any Work, but Tenant may contest any such lien or claim
of lien; provided, however, that Tenant shall comply with section 9.2.12.2 and
shall pay and fully discharge any such claim of lien immediately upon a final
judgment adverse to Tenant in any action to enforce or foreclose the same. For·
purposes hereof, a judgment shall be deemed final when it can be enforced by
execution or judicial sale and no such judgment shall be considered final for the
purposes hereof during the pendency of a stay of execution in connection with an
appeal.
9.2.12.2. Lien Indemnity; Bonds. Tenant shall hold Landlord
harmless against liability, loss, damage, cost, and all other expenses (including
without limitation, reasonable attorneys' fees) arising out of claims of lien for
any Work. Notwithstanding Section 9.2.12.1, if Tenant contests any claim of lien
hereunder and if such claim of lien attaches or purports to attach to Landlord's
interest in the Premises, then upon the written request of Landlord, Tenant
shall, post and/or record a bond of a responsible corporate surety, cash or
cash-equivalent security (such as a letter of credit or certificate of deposit)
in such amount and pursuant to such procedures as may be required by applicable
law to release such lien from Landlord's interest in the Premises.

•

9.2.12.3. Non-responsibility of Landlord. Landlord shall not
be liable for any labor or materials furnished or to be furnished to Tenant on
account of any Work and no mechanic's or other lien for such labor or materials
shall attach to or affect the estate or interest of Landlord in and to the
Premises.
Nothing in this Lease shall be deemed or construed in any way as
constituting the request of Landlord to any contractor, subcontractor, laborer
or materialman, for the performance of any Work or as giving Tenant any right,
power or authority to contract for or permit, as to Landlord's interest, the
rendering of any services or the furnishing of any materials for any Work which
would subj ect Landlord's interest in the Premises to alien. Pr ior to commenc ing
any Major Work, Tenant shall post, in the manner required by law, notices of
nonresponsibility on behalf of Landlord which are supplied by Landlord and
Landlord, to the extent Landlord has the right to delegate such authority, hereby
constitutes and appoints Tenant as its attorney-in-fact, in its name, place and
stead, to execute, acknowledge and record on Landlord's behalf any such notice
of nonresponsibility.
If Tenant fails to post and/or record such notice of
nonresponsibility hereunder, then Landlord shall have the right to post and/or
record such notice of nonresponsibility, at Tenant's sole cost and expense, and
shall have the right to enter the Premises for such purpose.
9.2.12.4.
Payment by Landlord.
If Tenant fails to post
security as required under Section 9.2.12.2 above, or fails to payor contest any
lien pursuant to Section 9.2.12.1 above, then Landlord shall have the right, but
not the obligation, after fifteen (15) business days' notice to Tenant, to make
payment of such claim of lien, together with any interest, penalties or other
costs due in connection therewith, and all sums so expended by Landlord shall be
repaid by Tenant upon demand of Landlord, together with interest at the Prime
Rate from the date of expenditure until repaid.
10.

•

REPAIRS AND RECONSTRUCTION.

10.1. Tenant Obligation to Repair.
Subject to the provisions of this
Section 10 and of sections 9, 12 and Section 18.6, during the Term of this Lease,
Tenant shall or cause the Occupants to keep and maintain the Improvements in good
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and sanitary order, condition and repair, excluding, however, ordinary wear and
tear. Tenant hereby waives all rights granted by law to require Landlord to make
repairs to the Improvements, except as otherwise provided in any other written
agreement between Landlord and Tenant.
10.2.

•

Damage Or Destruction Of Premises.
10.2.1.

Insured or Uninsured Casualty.

10.2.1.1. If, during the Term, the Premises are totally or
partially destroyed from a risk not insured by Insurance Proceeds through no
fault of the Tenant, Tenant, at its option, can elect to terminate this Lease by
giving notice to Landlord or can elect to restore the Premises. Tenant will make
its election within thirty (30) days after the destruction. If Tenant elects to
restore the Premises, Tenant will restore the Premises to substantially the same
condition they were in immediately prior to the destruction. If Tenant elects
not to restore the Premises, Tenant, at the request of the Landlord, will pay the
cost of razing, removal and clearance of the Parcel.
Tenant can use the
Insurance Proceeds for such purpose. All remaining Insurance Proceeds, other
than Tenant's proceeds under Section 10.2.4, will be paid to and retained by the
Landlord. For purposes of this Section 10.2.1, "Insurance Proceeds" shall be
deemed to include all insurance proceeds payable in accordance with insurance
policies acquired pursuant to this Lease, any deductible and, if Tenant has
failed to carry the insurance required by this Lease, the proceeds that would
have been available but for such failure.
10.2.1.2. If, during the Term, the Premises are totally or
partially destroyed from a risk insured by Insurance Proceeds, Tenant shall
restore the Premises to substantially the same condition they were in immediately
prior to the destruction provided (a) such repairs can, in Tenant's reasonable
opinion, be completed within ninety (90) days under then applicable laws and
regulations, and (b) Insurance Proceeds are available to pay ninety percent (90%)
or more of the cost of restoration. Such destruction shall in no way annul or
void this Lease. During the period of any such repairs, the Rent shall continue
unabated. If such repairs cannot be made in ninety (90) days, Tenant may, at its
option, make such repairs within a reasonable time with this Lease continuing in
full force and effect. In the event that Tenant does not so elect to make such
repairs which cannot be made in ninety (90) days, or such repairs cannot be made
under such then existing laws or regulations, this Lease shall terminate. In
such event, Tenant, at the request of the Landlord, will pay the cost of razing,
removal and clearance of the Parcel. Tenant can use the Insurance Proceeds for
such purpose. All remaining Insurance Proceeds, other than the Tenant's proceeds
under Section 10.2.4, will be paid to and retained by Landlord.
10.2.2.

•

Intentionally omitted.

10.2.3.
Standards of Reconstruction.
Tenant, when repairing or
reconstructing any damage or destruction to the Premises hereunder shall, to the
extent reasonably practicable with the insurance proceeds, (increased as
specified in Section 10.2.1.1) replace the damaged Improvements with improvements
of at least equal economic value, subject to the requirements of applicable laws,
ordinances, rules and regulations. Any Major Work of repair or reconstruction
shall be subject to the provisions of Section 9.
10.2.4. Tenant's Proceeds.
Tenant shall be entitled to (i) the
proceeds paid for moving expenses of Tenant or Occupants, (ii) the proceeds for
the damage to Tenant's Property which Tenant or Occupant is entitled to remove
from the Premises on termination of this Lease, and (iii) the proceeds for
leasehold improvements to the Improvements made for specific Subtenants the cost
of which either the Occupant is repaying and the repayment of which Tenant is
permitted to exclude from Gross Rental Income or which are in addition to
building standard improvements.
10.2.5. Priority of Leasehold Mortgage Provisions. Notwithstanding
any provision to the contrary in Section 10, if the provisions of any Leasehold
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Mortgage or Trade Fixture Lease permitted under Section 14 of this Lease require
that if the Improvements are not reconstructed, all insurance proceeds payable
as a consequence of damage or destruction to the Tenant's Property or
Improvements located on the Parcel be applied to discharge the obligation secured
by the Leasehold Mortgage, or Trade Fixture Lease, then the provisions of the
Leasehold Mortgage or Trade Fixture Lease or financing shall have priority over
the provisions of Section 10 to the extent necessary to discharge such secured
obligations.
The respective interests and rights of two or more Leasehold
Mortgagees in and to the insurance proceeds shall be determined between them in
accordance with the priority of and the unpaid amounts secured by their
respective Mortgages.
11.

UTILITIES AND SERVICES.

11.1. Tenant Pays For Its Utilities. During the Term, Tenant shall pay
for, or cause the payment of, all gas, heat, light, power, telephone, janitorial,
garbage disposal service, and all other utilities and services supplied to the
Premises except as otherwise provided in any other written agreement between
Landlord and Tenant.
11. 2. Limitation Of Landlord's Liability. Landlord shall not be required
to furnish any services or facilities to the Premises, nor shall Landlord be
liable in damages, or otherwise, for any failure or interruption of any such
service furnished to the Premises, except to the extent that such interruption
results from the active negligence or intentional acts or breach of this Lease
by Landlord, its employees, contractors, invitees, authorized representatives or
agents.
12.

•

APPROPRIATION.

12.1. Rights and Obligations. The rights and obligations of Landlord and
Tenant with respect to any Appropriation shall be governed by this Section 12 •
12.2. Total Taking. In the event of an Appropriation of all of the Parcel
or Improvements on the Parcel, this Lease shall terminate, except for Tenant's
rights pursuant to Section 12.5, with respect to the Parcel as of the earlier of
the (i) date of such Appropriation, or (ii) the date possession of the Parcel is
taken, damaged or appropriated, and Rent and all other amounts payable or other
obligations performable (other than indemnities) by Tenant hereunder shall
terminate as of such date.
12.3. Partial Taking; Repair and Restoration By Tenant. In the event of
an Appropriation of less than all of a Parcel or Improvements on a Parcel,
Minimum Rent shall be reduced for the remainder of the Term in proportion to the
value of the portion taken to the value of the portion remaining based on a
Determination by Appraisal of the Land Value of both portions. The reduction of
Minimum Rent shall become effective on the earlier of (i) the date of exercise
of the Appropriation or (ii) the date possession of the portion of the Premises
is taken, damaged or appropriated and appropriate prorations shall be made in
Rent as of the effective date of such reduction. Tenant shall, to the extent of
the proceeds available from the award made as a result of the Appropriation, make
all necessary repairs or alterations to the Premises so as to constitute the
portion of such Premises not taken as a complete and functional unit, except that
Tenant shall have no obligation to make such repairs if this Lease is terminated
with respect to such Parcel by Tenant as hereinafter provided.

•

12.4. Right Of Termination on Partial Taking of a Parcel. In the event
of an Appropriation of a portion of a Parcel or Improvements on a Parcel so that
it is, in Tenant's reasonable judgment, impossible or impracticable for Tenant,
or any Occupant holding under or through Tenant, to continue the effective or
economical use or operation of such Parcel, then Tenant shall have the right to
exercise its Termination Right with respect to such Parcel as of the earlier of
(i) the date of the exercise of such Appropriation, or (ii) the date possession
of the portion of the Parcel or Improvements are taken, and Rent and all other
amounts payable by Tenant hereunder shall be prorated as of and payable to such
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date. Such right shall be effected by written notice to Landlord, given within
ninety (90) days from the date possession of the portion of the Premises is
taken, damaged or appropriated. Such notice and such termination shall not be
effective unless joined in or consented to by any Leasehold Mortgagee. If Tenant
exercises its Termination Right, the award shall be allocated as provided in
Section 12.5, except that if Landlord elects to make the repairs, reconstruction
or alterations, the proceeds of the award made for such purposes shall be paid
to Landlord as necessary to cover the costs of such repairs, reconstruction or
alterations, subject only to the rights of any Leasehold Mortgagee.
12.5.
Allocation Of Award.
Subject to the rights of the Leasehold
Mortgagee, Landlord shall be entitled to the portion of any award after
reimbursing the Landlord and Tenant for any reasonable costs and expenses
incurred in connection with the proceedings (except for Landlord's cost and
expenses if it is the condemning authority) made for an Appropriation allocable
to (i) the Parcel (or portion taken), as encumbered by this Lease as if the Lease
terminated at the expiration of the full Term, (i. e., the appraisal shall be made
as of the day prior to the Appropriation) and (ii) Landlord's reversionary
interest in the Improvements, as if the Lease terminated at the expiration of the
full Term, (Le., the appraisal shall be made as of the day prior to the
Appropriation) and Tenant shall be entitled to all other portions of the award
made for such Appropriations; provided, however, that if Tenant is required or
elects under this Section 12 to make repairs, reconstruction or alterations,
required pursuant to Section 12.3 then the award payable for such Appropriation
shall first be paid to Tenant as may be necessary to cover the costs of such
repairs, reconstruction, or alterations, and subject to the rights of any
Leasehold Mortgagee, the balance of any award remaining after the performance of
such work shall be allocated between Landlord and Tenant in accordance with the
foregoing provisions. If the Lease is terminated by Tenant pursuant to Section
12.3 or 12.4, Landlord shall be entitled to the entire award. Notwithstanding
the foregoing, Tenant shall be entitled to any portion of the award (i) allocable
to above standard leasehold improvements made by an Occupant to the Premises at
its cost and expense, (ii) expressly made with respect to an Appropriation of
trade fixtures, and (iii) expressly made with respect to Tenant's removal or
relocation costs, damages to Tenant's Property, any special damages of Tenant,
or loss of Tenant's business profits or goodwill.
In addition to the above,
Tenant shall be entitled to any portion of the award specifically designated as
being due the Tenant for the interruption and/or loss of business income,
provided, however, that such portion shall be considered Gross Rental Income for
the purposes of determining Landlord's Percentage Rent if the Parcel is subject
to a Sublease or a Parcel Sublease. Landlord's share of the award will next be
payable and Tenant shall be entitled to any balance.

•

•

12.6.
Temporary Appropriation.
In the event of any temporary
Appropriation not (i) exceeding five (5) years or (ii) extending beyond the Term
(whichever is shorter), Tenant shall be entitled to retain the entire award made
on account thereof, except that that portion of the award paid for the use and
occupancy of the Premises shall be considered Gross Rental Income for purposes
of determining Landlord's Percentage Rent if the Parcel is subject to a Sublease
or a Parcel Sublease and Tenant's obligation to pay Minimum Rent shall not abate
for the period of the Appropriation. If the Appropriation exceeds such five (5)
year period or extends beyond the Term, the Appropriation shall be treated as
permanent.
12.7.
Representation and Settlement.
Landlord and Tenant shall each
execute, acknowledge where required, and deliver such documents and instruments
as may be reasonably necessary or appropriate in order to implement the
provisions of this Section 12. Specifically, but without limiting the generality
of the foregoing, the Landlord and Tenant shall execute such assignments with
respect to any award made on account of an Appropriation as may be necessary to
properly allocate such award to the Person entitled thereto pursuant to the terms
of this Lease. Subj ect to the terms of this Sect ion 12, Landlord and Tenant shall
each have the right to represent their respective interests in any Appropriation,
or negotiation with respect thereto, and to make full proof of claims therein.
Notwithstanding the foregoing, no agreement, settlement, sale or transfer to or
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with any condemnor under an Appropriation shall be made or entered into without
the consent of the parties and any Leasehold Mortgagee.
12.8. Appropriation by Landlord. In the event of an Appropriation of the
Tenant's leasehold interest in the Premises pursuant to this Lease and/or the
Improvements or any portion thereof at any time during the term of this Lease by
Landlord, the proceeds of any award shall be paid to Tenant, subject to the
rights any Leasehold Mortgagee which shall include, but not be limited to, the
compensation for the value of the interest of Tenant in this Lease or in that
leasehold estate granted hereby, including the fair market value of the
improvements for the remainder of the Term, determined as if the Lease terminated
at the end of the Term without a termination for such Appropriation, and the
value of Tenant's fixtures and Tenant's Property as of the date of such taking
and such other specific amounts as may be awarded Tenant for the items set forth
in the last sentence of Section 12.5.
13.

SUBLEASE AND ASSIGNMENT; SALE OF LANDLORD'S INTEREST.

13.1. Tenant's Assignment and Subletting. Except as provided in Sections
13.1.1 and 13.1.2, Tenant shall have the right to assign and sublease this Lease,
without the prior written consent of Landlord. Tenant may also Parcel Sublease
the Premises, or any portion thereof, as permitted in Section 13.1.3, or assign
this Lease as permitted in Section 13.1.4, without the prior written consent of
Landlord.

•

13.1.1.
Tenant's Assignments Prior to Completed Construction of
Improvements.
Except pursuant to the exceptions provided in Section 13.1.3,
Tenant shall not have the right to assign this Lease (except pursuant to the
exceptions provided in Sections 13.1.3) and the Premises prior to Completed
Construction of the Improvements, pursuant to the Master Plan for the Parcel
("Required Improvements") without first obtaining Landlord's prior written
consent, which shall not be unreasonably withheld or delayed and the factors to
be considered by Landlord shall be limited to the financial condition, general
business reputation and experience in developing and operating projects similar
to the development permitted by the Master Plan (including operating, management
and development experience of Affiliates) ("Approval Factors"), and Tenant shall
not be released from any of its obligations hereunder prior to such Completed
Construction.
If Tenant requests Landlord's consent to an assignment in
accordance with this Section 13.1.1, then Tenant shall have the burden to
establish that the proposed assignee satisfies the foregoing criteria. Landlord
shall render its decision regarding consent not later than thirty (30) business
days after Tenant's request.
13.1.2. Tenant's Assignments After Completed Construction of Certain
Improvements.
Tenant shall not have the right to assign this Lease (except
pursuant to the exceptions provided in Sections 13.1.1 and 13.1.3) after the
Required Improvements without first obtaining Landlord's prior written consent,
which shall not be unreasonably withheld or delayed, taking into consideration
the Approval Factors. If Tenant requests Landlord's consent to an assignment in
accordance with this Section 13.1.2, then Landlord shall have the burden to
establish that the proposed assignee fails to satisfy the foregoing criteria.
Notwithstanding the provisions of this Section 13.1.2, Tenant may assign this
Lease to Tenant's Affiliate by providing written notice of such assignment to
Landlord.

•

13.1.3.
Subletting; Limits on Parcel Subleases; Landlord's
Recognition, Tenant's Attornment. Notwithstanding the prov~s~ons of Sections
13.1.1 and 13.1.2, Tenant, without the consent of Landlord, shall have the right
at any time during the Term to enter into Subleases of space within the
Improvements for all or any portion of the Premises. Tenant shall also have the
right without the consent of the Landlord at any time during the Term to enter
into Parcel Subleases subject to the following limitations:
13.1. 3.1. Parcel Sublease. Tenant shall have the right, without the prior written consent of Landlord, to enter into a Parcel Sublease with
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an Occupant so long as the use of the Parcel Sublease is restricted to the use
permitted by the Master Plan and so long as the Subtenant pays a Fair Rental
Value of the Parcel and Improvements to the Tenant.

•

13.1.4. Financing Assignments. Notwithstanding the provisions of
Sections 13.1.1, 13.1.2, and 13.1.3 Tenant, without the consent of Landlord,
shall have the right at any time during the Term to assign this Lease to a
governmental entity and accept a reassignment or sublease
in order to
accommodate an industrial revenue bond financing of all or a portion of the
Improvements. No such assignment will release Tenant from primary responsibility
for performance of the obligations contained in this Lease. The Landlord, at the
request and expense of Tenant, will consent to reasonable modifications to this
Lease to the extent required to accommodate such financing and to the extent that
the modification does not impair any right or create any additional obligation
of Landlord under this Lease.
13.1.5. Landlord's Recognition; Attornment; Non-Disturbance.
If
Tenant's interest under this Lease is terminated for any reason prior to the
expiration of the Term, Landlord, upon the Occupant attorning to Landlord within
thirty (30) days after Landlord's written demand therefor, shall recognize such
Sublease, and/or Parcel Subleases and the rights of the Occupant thereunder, and
undertake and perform the obligations of Tenant under such Sublease and/or Parcel
Sublease from and after the date of such attornment, but without liability of
Landlord for any failure by Tenant to perform its obligations under such Sublease
prior to such attornment, and as hereinafter limited in Section 13.1.6. Each
Sublease and/or Parcel Sublease shall contain a provision requiring the Occupant
thereunder to attorn to Landlord, that failure so to do constitutes an event of
default under such Sublease or Parcel Sublease, and that, conditioned on such
attornment, Landlord shall not disturb such Occupant, except in accordance with
the terms of its Sublease or Parcel Sublease. From time to time at the request
of Tenant, Landlord shall immediately properly execute in a form acceptable for
recording such written non-disturbance agreements as may be requested by Tenant,
which shall be reasonably satisfactory to the Subtenant evidencing Landlord's
obligation to recognize a Sublease or Parcel Sublease under Section 13.1.5, and
providing for the attornment of the Occupant pursuant thereto, including therein
recognition of the rights of the Occupant under the Sublease or Parcel Sublease
for the matters under clauses (i) - (iii) of Section 13.1.6 if Tenant complies
with the standards herein contained with respect thereto. Landlord agrees that
no action taken with respect to any default under this Lease by Tenant, including
without limitation any termination of this Lease, shall have the effect of
disturbing the possession of the Subtenant under the Sublease or Parcel Sublease
so long as the subtenant is not in default under the terms of the sublease beyond
any applicable grace period, and that Landlord will recognize the validity and
continuance of the Sublease or Parcel Sublease and that the subtenant upon any
such termination of this Lease shall attorn to Landlord. Tenant shall include
in each Sublease and/or Parcel Sublease a provision for the giving of estoppel
certificates in the manner contemplated by Section 18.4. below. No Sublease or
Parcel Sublease shall extend beyond the Term of this Lease or contain any option
to renew beyond the Term of this Lease.

•

13.1.6. Limitation on Landlord's Obliaations. Notwithstanding the
foregoing, Landlord shall have no obligation to recognize obligations to an
Occupant under a Sublease or Parcel Sublease (i) to pay any Subtenant improvement
expenses, or provide any Subtenant improvements, (ii) to pay any Subtenant moving
costs, or (iii) to pay the cost of any lease buy-outs or damages, to the extent
that Tenant has agreed to concessions under the foregoing clauses (i) - (iii)
which materially exceed those then required by the marketplace (in which the
applicable Premises competes) to obtain Fair Rental Value under such Sublease or
Parcel Sublease.
13.1.7. Release.
Tenant shall be released from all of Tenant's
obligations under this Lease upon assignment of this Lease, permitted pursuant
to this Section 13 and delivery of an assumption agreement pursuant to Section
13.3 below.
If and when Tenant is released from its obligations hereunder,
Landlord shall acknowledge such release in writing, provided, however, such
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release shall be effective notwithstanding the failure of Landlord to deliver
such acknowledgment if such release is pursuant to the terms of this Section
13.1. 7.
13.2. Sale Of Landlord's Interest. Landlord (i) may assign Landlord's
interest in this Lease, and (ii) may sell or exchange all or part of the Parcel,
subject to all of the terms of this Lease; provided, however, such sale or
assignment shall be subject to the approval of the Tenant which shall not be
unreasonably withheld or delayed and which shall be limited solely to the general
reputation of the assignee or purchaser and the assignee's or purchaser's ability
to comply with the Landlord's obligations under this Lease. In the event of any
sale or exchange of the Premises and assignment of this Lease by Landlord,
Landlord shall be released from its obligations under this Lease arising after
the consummation of such sale, exchange or assignment, but only upon delivery of
an assumption agreement under Section 13.3 below. Regardless of any conveyances
or assignments.effectuated by Landlord, Tenant shall during the term hereof be
entitled to continue to pay the rentals required hereunder directly to Landlord
until such time as Tenant has been provided with evidence in the form of a
certified copy of a recorded deed showing title to the underlying fee in the
assignee or successor of Landlord. If Landlord enters into a Landlord Mortgage,
any such Mortgage shall be subject to Tenant's rights pursuant to this Lease and
the rights of any Leasehold Mortgagee pursuant to this Lease.
13.3. Assumption of Obligation. Any assignee or transferee of a party
hereunder (other than a Mortgagee), shall, as a condition of assignment or
transfer, agree in writing to assume the obligations of the transferring party
accruing from and after the effective date of such assignment or transfer. The
original of such assumption agreement shall be delivered by the transferring
party to the other party concurrently with the consummation of any such
transaction.
Notwithstanding the failure of such assignee or transferee to
execute such assumption agreement, such assignee or transferee shall be fully
bound by and obligated to perform all of the covenants and obligations of the
transferring party contained in or derived from this Lease •
14.

MORTGAGES AND ENCUMBRANCES, LEASED FIXTURES.

14.1. Permitted Assignments For Security. Tenant or a Subtenant pursuant
to a Parcel Sublease shall have the right, without the consent of Landlord, at
any time during the Term, to (i) enter into a Leasehold Mortgage with any
Leasehold Mortgagee, but only so long as Tenant (or a successor by assignment or
a Sublessee pursuant to a Parcel Sublease pursuant to Section 13) remains liable
for performance of all obligations on Tenant's part to be performed under the
terms of this Lease, or (ii) Tenant may take back a purchase money Leasehold
Mortgage upon a sale and assignment of the leasehold estate created by this
Lease, Tenant shall notify Landlord of any Leasehold Mortgage, and the amount,
terms and conditions thereof, effected by Tenant hereunder.
14.2. No Termination By Reason Of Sale, Foreclosure Or Surrender, This
Lease shall not be subject to termination by Landlord by reason of judicial or
nonjudicial foreclosure, or conveyance in lieu of foreclosure, or by resort to
any remedy for default under or pursuant to a Leasehold Mortgage. No sale or
transfer (whether by corporate merger, consolidation, operation of law, or
otherwise) of the Land or Landlord's interest in this Lease, or any portion
thereof, to Tenant under any of the provisions of this Lease, or otherwise, and
no purchase or other acquisition of this Lease, or any interest herein or in the
Premises, by Landlord, shall terminate this Lease by merger or otherwise and this
Lease shall continue in full force and effect notwithstanding any such transfer
so long as any Leasehold Mortgage encumbers Tenant's interest in the Premises.
So long as a Leasehold Mortgage is in effect, Landlord shall not accept a
surrender, cancellation or other voluntary termination of this Lease by Tenant
without the prior written consent of all Leasehold Mortgagees, unless upon such
surrender or cancellation Landlord assumes Tenant's obligations under the
Leasehold Mortgages or, if such termination is on account of an Event of Default
by Tenant hereunder, Landlord has given each Leasehold Mortgagee the opportunity
to exercise its rights as provided in this Section 14. This Lease may not be
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amended or any provLsLon of this Lease waived by Landlord or Tenant without the
prior written consent of each Leasehold Mortgagee and any such amendment or
waiver made without the prior written consent of each Leasehold Mortgagee shall
be void and of no force or effect. Consent to amendment or waiver may only be
withheld by such Leasehold mortgagees if such amendment or waiver would impair
its security interest.

•

14.3. Leasehold Mortgagee Succeedsl to Tenant's Interest; Liability of
Leasehold Mortgagee Limited. Upon assumptlon of possession of the Premises for
any purpose, a Leasehold Mortgagee shall h~ve all of the rights of Tenant and the
duty to perform all of Tenant's obligations hereunder accruing thereafter, but
only for so long as it holds possession. No Leasehold Mortgagee shall be liable
to perform, or be liable in damages for failure to perform, any of the
obligations of Tenant, unless and until, and only from and after, such Leasehold
Mortgagee actually enters and takes possession of the Premises in connection with
or as a result of foreclosure or other default proceedings under a Leasehold
Mortgage, or surrender or conveyance in lieu thereof. A Leasehold Mortgagee's
liability shall be dependent upon its actual taking of possession and if any
foreclosure or other possessory proceedings are terminated prior to assumption
of possession, such Leasehold Mortgagee shall have no liability hereunder.
14.4. Right of Leasehold Mortgagee On Default. No act or failure to act
on the part of Tenant which would entitle Landlord under the terms of this Lease,
or by law, to be relieved of Landlord's obligations hereunder or to terminate
this Lease, shall result in a release or termination of such obligations or a
termination of this Lease as to any Leasehold Mortgagee unless:
14.4.1. Notice. Landlord shall have first given written notice of
Tenant's act or failure to act to each such Leasehold Mortgagee specifying the
act or failure to act on the part of Tena~t which could or would give basis to
Landlord rights, provided, however, Tenant or the holder of such Leasehold
Mortgage shall have provided Landlord with notice of such Leasehold Mortgage
together with a true copy of such Leasehold Mortgage and the name and address of
the Leasehold Mortgagee.
Any notice to be given by Landlord to a Leasehold
Mortgagee pursuant to any provision of thi,s Section 14 shall be deemed properly
addressed if sent to the Leasehold Mortgagee who served the notice referred to
above unless notice of a change in Leasehold Mortgage ownership or Leasehold
Mortgagee address has been given to Landl6rd pursuant to the notice procedures
set forth in Section 16.1; and
14.4.2. Failure To Cure. SU9h Leasehold Mortgagee, after receipt
of such notice, (i) has failed or refused to, correct or cure the condition
complained of within the time permitted Tenant hereunder, plus an additional
thirty (30) days thereafter, in the case of! an Event of Default consisting solely
of a failure to pay a sum of money due from Tenant to Landlord or any other
Person pursuant to this Lease, or required ,to be paid by Tenant under this Lease,
or (ii) in the case of any other Event of Default by Tenant hereunder, has failed
or refused to correct or cure the cond~tion complained of within the time
permitted Tenant hereunder, plus a reasonable time thereafter. As used herein,
"reasonable time" means and includes both the time necessary to obtain possession
of the Mortgaged Premises in the manner! required by law under the Leasehold
Mortgage, if the Leasehold Mortgagee elects to do so (including without
limitation, any time during which the Leas,ehold Mortgagee may be prevented from
foreclosing and/or obtaining possession of !the Premises as a result of bankruptcy
proceedings or other proceedings initiated, by Tenant), and the time necessary to
correct or cure the condition using reaE/onable diligence, if such condition
exists, but in no event less than (A) forty-five (45) days after the date the
Leasehold Mortgagee first obtains possession of the Premises, or (B) if the Event
of Default of Tenant is of a nature which cannot be cured within forty-five (45)
days, then commencement of cure within such 45-day period and the time necessary
thereafter to proceed to complete such cure using reasonable diligence.
Any
Event of Default of Tenant which cannot for any reason be cured by a Leasehold
Mortgagee shall be deemed to be cured ~hen such Leasehold Mortgagee takes
possession of the Mortgaged Premises; provided, however, that in no event and
under no circumstances shall an Event of Default consisting solely of a failure
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to payor expend a sum of money be considered an Event of Default which cannot
be cured by the Leasehold Mortgagee •
14.4.3. Certain Limitations On Liability of Leasehold Mortgagee.
Notwithstanding anything to the contrary herein contained, this Section 14.4
shall not impose any obligation or liability on any Leasehold Mortgagee to
correct or cure any Event of Default of Tenant or other condition herein
specified unless and until such Leasehold Mortgagee completes foreclosures and
obtains possession of the Premises, but to the extent that a Leasehold Mortgagee
elects to undertake such cure pursuant hereto, such Leasehold Mortgagee shall act
with reasonable diligence in accordance with the terms and conditions herein
specified. Notwithstanding the foregoing, failure of a Leasehold Mortgagee so
to act shall be without liability to Landlord.
Any actions by a Leasehold
Mortgagee to cure an Event of Default of Tenant shall be accepted by Landlord as
if performed by Tenant.
14.5. Assignment After Foreclosure. Notwithstanding any provision in this
Lease to the contrary, if a Leasehold Mortgagee has succeeded to Tenant' s
interest in the Premises by foreclosure, conveyance in lieu of foreclosure, or
otherwise, such Leasehold Mortgagee shall have the right without Landlord's
consent to sell and assign this Lease to any Person, whereupon such Leasehold
Mortgagee, shall be relieved of all further liability for performance of the
obligations hereof arising from and after the date of such assignment, but the
Person to whom this Lease is so assigned shall assume all of the obligations of
Tenant under this Lease accruing from and after the date of assignment.
14.6. Enforcement Rights. Any Leasehold Mortgagee shall be entitled to
enforce the provisions of this Section 14 in its own name as a third party
beneficiary.

•

•

14.7. New Lease. If this Lease terminates for any reason, or is rejected
or disaffirmed pursuant to any bankruptcy law or other law affecting creditors'
rights, any Leasehold Mortgagee, or a Person designated by such Leasehold
Mortgagee, shall have the right, exercisable by notice to Landlord within sixty
(60) days after the effective date of such termination, to enter into a new lease
of the Premises with Landlord pursuant to this section 14.7.
14.7.1. Terms of New Lease; Priority. The term of such new lease
shall begin on the date of the termination of this Lease and shall continue for
the remainder of the then unexpired Term of this Lease. Such new lease shall
otherwise contain the same terms and conditions as those set forth herein, except
for requirements which have already been performed and are no longer applicable.
The parties intend that such new lease shall have the same priority as this Lease
relative to other rights or interests to or in the Premises and Landlord shall
discharge or cause to be subordinated to such new lease any lien or encumbrance
created or suffered by Landlord which is or would be subordinate to this Lease
if this Lease had not been terminated subordinate to this Lease.
14.7.2. Effect of Exercise of Right; Maintenance of Estate. From
the date on which any Leasehold Mortgagee or such Person serves upon Landlord a
notice of the exercise of its right to a new lease, such Leasehold Mortgagee or
Person shall own the Improvements and Tenant's Property and may use and enjoy the
Premises in accordance with the terms of this Lease, and such Leasehold Mortgagee
shall have the right to assign the new lease and be relieved of further liability
pursuant to Section 14.5 above. Landlord shall not, during the sixty (60) day
period herein specified, alter, demolish or take any other action to physically
affect the Improvements (unless necessary to preserve the improvements from
damage or destruction), nor remove any Tenant's Property or any other furniture,
fixtures or equipment located on the Premises. If a Leasehold Mortgagee elects
to designate a Person to succeed to Tenant's interest under a new lease as herein
specified, then such Leasehold Mortgagee shall have the right, at its election,
to continue the lien of its Leasehold Mortgage in effect against such new lease,
and such Person's rights and interests thereunder. At the time of execution and
delivery of a new lease hereunder, Landlord shall execute and deliver to the
Leasehold Mortgagee or such Person such documents and instruments as may be
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necessary in addition to such new lease i.:,n order to confirm in such Leasehold
Mortgagee or such Person the ownership of t~e Improvements and Tenant's Property,
together with any necessary assignments of' Landlord's interest in any Subleases
then in effect.

•

14.7.3. Priorities. If more than one Leasehold Mortgagee requests
a new lease pursuant to this Section 14.7, Landlord shall enter into a new lease
with the Leasehold Mortgagee whose Leasehold Mortgage constitutes the superior
lien on the leasehold estate, or with th~ Person designated by such Leasehold
Mortgagee. Without liability to Tenant or any Leasehold Mortgagee, Landlord may
rely upon a title insurance policy issued to a Leasehold Mortgagee by a title
insurance company doing business within the State of New Mexico in determining
which of two or more Leasehold Mortgagees is entitled to a new lease under this
Section 14.7.
14.8. Notice by Landlord. Any Leasehold Mortgagee shall be entitled to
all of the rights and benefits of this Section 14, including the right to receive
any notices required to be given by Landlord under this Section 14. Landlord
shall mail or deliver to such Leasehold Mortgagee a duplicate copy of any and all
written notices which Landlord may from time to time give to or serve upon Tenant
under and pursuant to the terms and provisions of this Lease pertaining to an
Event of Default by Tenant hereunder and a duplicate copy of all notices
pertaining to the Premises received by Landlord from or served by Landlord on any
Person. All notices and copies of notices ~equired to be served pursuant to this
Section 14.8 shall be delivered in the same manner specified for the giving of
notices under Section 16 below to the address of the Leasehold Mortgagee supplied
by such Leasehold Mortgagee, which address may be changed from time to time by
written notice given by such Leasehold Mortgagee in the manner specified in
Section 16.
14.9. Arbitration. Landlord shall give each Leasehold Mortgagee prompt
notice of any arbitration or legal proceedings between Landlord and Tenant
involving obligations under this Lease. Each Leasehold Mortgagee shall have the
right to intervene in any such proceedings and be made a party to such
proceedings, and Landlord and Tenant consent to such intervention.
If any
Leasehold Mortgagee shall not elect to intervene or become a party to any such
proceedings, Landlord shall give the Leasehold Mortgagee notice of, and a copy
of any award or decision made in any such proceedings, which shall be binding on
all Leasehold Mortgagees not intervening after receipt of notice of arbitration.
If Tenant shall fail to appoint an arbitrator after notice from Landlord, a
Leasehold Mortgagee (in order of seniority if there be more than one) shall have
an additional period of thirty (30) days, after notice by Landlord that Tenant
has failed to appoint such arbitrator, to make such appointment, and the
arbitrator so appointed shall thereupon be recognized in all respects as if the
arbitrator had been appointed by Tenant.

•

14.10. Landlord Mortgages.
Landlord shall have the right at any time
during the Term to encumber its interest in the Parcel or this Lease, or any
portion of either, by a Landlord Mortgage, but this Lease, all of the rights of
Tenants under this Lease and any Leasehold! Mortgage (including the provisions of
this Section 14) shall at all times be prior and superior to any such Landlord
Mortgage. In the event of any foreclosure, or deed in lieu thereof, under any
Landlord Mortgage, the Mortgagee thereunder shall, upon acquiring Landlord's
interest secured by the Landlord Mortgage thereunder, assume and perform all of
Landlord's obligations and rights in the same manner specified for transferees
of Landlord's interest under Section 13.2 above.
14.11. Execution of Documents. Landlord shall, upon request from Tenant,
execute and deliver from time to time any agreement or document which may
reasonably be deemed necessary to implement the provisions of this Section 14.
Landlord and Tenant shall cooperate to' include in this Lease by suitable
amendment from time to time any provision which may reasonably be requested by
any proposed Leasehold Mortgagee for the purpose of implementing the mortgagee
protection provisions contained in this Lease and allowing such Leasehold
Mortgagee reasonable means to protect or preserve the lien of its Leasehold
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Mortgage on the occurrence of an Event of Default by Tenant under the terms of
this Lease. Landlord and Tenant shall each execute and deliver (and acknowledge,
if necessary, for recording purposes) any agreement necessary to effect any such
amendment. The provisions of this Section l4 shall survive the termination of
this Lease and shall continue in full force and effect thereafter to the same
extent as if this Section 14 were a separate and independent contract among
Landlord, Tenant and any Leasehold Mortgagee.
14.12.

Leased or Trade Fixtures.

14.12.1.
Leased or Trade Fixtures.
Landlord acknowledges that
Tenant or an Occupant may lease pursuant to a lease (a "Fixture Lease")from or
finance with a third Person (collectively, a "Trade Fixture Lessor") all or a
portion of Tenant's Property which may include, without limitation, furniture,
furnishings, signs, appliances, and/or equipment to be installed in the Premises
("Trade Fixtures"). At Tenant's or Occupant's cost and expense, Landlord shall
duly execute, acknowledge where required, and properly deliver any waivers or
consents which may reasonably be required by any proposed Trade Fixture Lessor
or which Tenant or Occupant may reasonably request in connection with the leasing
or financing of such Trade Fixtures, which waives and consents shall include, but
not be limited to:
14.12.1.1.
Acknowledgment.
An acknowledgment by
Landlord that any claims that such Trade Fixture Lessor may have against or with
respect to such Trade Fixtures are superior to any lien or claim of any nature
of Landlord with respect thereto;

•

14.12.1.2. Waiver. Waiver by Landlord of all rights
which Landlord may have to execute, attach or levy upon or against such Trade
Fixtures, provided, however, that such waiver shall be of no force or effect
after the ninetieth (90th) day following the end of the Term;
14.12.1.3. Personal Property. The agreement of Landlord
that all such Trade Fixtures shall remain personal property notwithstanding the
manner or mode of attachment to the Premises, and shall not become a part of the
interest in the Premises owned by Landlord for any purpose;
14.12.1.4. Removal Rights. The agreement of Landlord
that, as between Landlord and such Trade Fixture Lessor, such Trade Fixture
Lessor shall have the right to remove any of all of its Trade Fixtures from the
Premises at any time or times prior to the ninetieth (90th) day following the
expiration of the Term; and
14.12.1.5. Other Terms. Such other terms and provisions
as such Trade Fixture Lessor may reasonably require.
14.12.2. Effect on Mortgagees. Any Landlord Mortgage placed upon
Landlord's interest in the Premises shall require the mortgagee thereunder, upon
request and at the expense of Tenant, duly to execute and promptly deliver
waivers and consents in accordance with the terms herein contained as may be
reasonably required by any such proposed Trade Fixture Lessor in order (i) to
acknowledge that any clams which such Trade Fixture Lessor may have against or
with respect to such Trade Fixture Lessor may have against or with respect to
such Trade Fixtures are superior to any lien or claim of such Mortgagee with
respect thereto, (ii) that such Trade Fixtures shall remain Tenant's Property,
notwithstanding the manner or mode of attachment to the Premises, and (iii) that
such Trade Fixtures may (as between such Mortgagee and such Trade Fixture Lessor)
be removed from the Premises by such Trade Fixture Lessor at any time or times
prior to the ninetieth (90th) day following the expiration of the Term.

•

14. 12 • 3. Power of Attorney; Landlord Mortgage; Mortgage. Landlord,
to the extent Landlord has the right to delegate such authority, hereby
irrevocably constitutes and appoints Tenant its attorney-in-fact to execute and
deliver any such waiver or consent required pursuant to this Section 14.12.1 in
the name of and on behalf of Landlord. Landlord covenants and warrants that any
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Landlord Mortgage placed upon Landlord's interest in this Lease shall require the
Mortgagee thereunder, upon request and at the expense of Tenant, duly to execute
and promptly deliver waivers and consents. in accordance with the terms herein
contained as may be reasonably required by any such proposed Trade Fixture
Lessor.

•

14.13. Erroneous Payments. No payment made to Landlord by a Leasehold
Mortgagee shall constitute agreement that ,such payment was, in fact, due under
the terms of this Lease; and a Leasehold Mortgagee having made any payment to
Landlord pursuant to Landlord's wrongful, improper or mistaken notice or demand
shall be entitled to the return of any such payment or portion of such payment
provided the Leasehold Mortgagee shall have made demand for such payment not
later than one (1) year after the date of such payment.
15.

DETERMINATIONS BY APPRAISAL OR BY ARBITRATION.

15.1. Determinations by Appraisal. Whenever this Lease provides for the
Determination by Appraisal of any matter, then such Determination by Appraisal
shall be made pursuant to the applicable terms, conditions and procedures
specified in this Section 15.1.
15.1.1.

Appraisal Procedure.

15.1.1.1. Agreement of Parties. If any provision of
this Lease requires a Determination by Appraisal, then, if such provision does
not include an obligation to do so, the parties shall meet and confer in good
faith in an attempt to agree upon the particular determination within sixty (60)
days.
15.1.1.2. Failure to Agree. If the parties are unable
to agree pursuant to such provision or Section 15.1.1.1 within the applicable
period specified after the necessity fora Determination by Appraisal arises,
then unless the parties are able to agree' on one appraiser, each party shall,
within five (5) business days after the expiration of such period, specify by
written notice to the other the name and address of an appraiser to act on behalf
of such party.
If a party fails to give notice to the other party of the
appointment of its appraiser within ten (10) business days after notice from the
other party, then the appraiser appointed 9Y the other party shall carry out the
appraisal hereunder.

•

15.1.1.3. Third Appraiser. Within ten (10) business
days after the date the last appraiser is selected by a party, the two (2 )
appraisers shall appoint a third appraiser. If the two (2) appraisers are unable
to agree upon a third appraiser within an additional ten (10) business day period
after the expiration of such ten (10) business day period, then the parties
themselves shall select a third appraiser' within a further period of ten (10)
business days. If the parties are unable to agree within such ten (10) business
day period, then either party, on behalf of both, may request the then Chief
Judge of the Circuit Court of Appeals for the 10th Circuit, acting in his
personal, private capacity, or his designee to appoint the third appraiser and
the other party shall not raise any objection to such Judge's full power and
jurisdiction to entertain the applicati~n and make the appointment.
The
appraisers chosen in accordance with the foregoing provisions shall undertake the
appraisal of the matter to be determined ~ereunder.
15.1.1.4. Appraisal Opinion. Each appraiser chosen or
designated shall, within thirty (30) busin'ess days after the appointment of the
third appraiser, render an opinion in writing setting forth his determination of
the matter subject to a Determination by Appraisal under this Lease.
A
counterpart original of the decision of each appraiser shall be delivered to each
party. Each appraisal rendered hereunderi' shall be binding and conclusive upon
the parties for the purpose of determinin'g such matter, absent fraud or gross
error.
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15.1.1. 5.
Qualification.
All appraisers appointed
hereunder (i) shall be qualified by professional training and experience to
apprise the matter subject to a Determination by Appraisal as herein specified,
(ii) shall have generally recognized current competence in the valuation of real
property similar to the Land located in the Downtown Financial District of the
City, which would qualify that appraiser as an expert witness over objection to
give opinion testimony addressed to the matter which is subject to a
Determination by Appraisal in a court of competent jurisdiction, and (iii) all
three (3) appraisers shall be Members of the Appraisal Institute of the American
Institute of Real Estate Appraisers holding the designation of "MAl" or
equivalent successor designation. Such matter shall be determined in accordance
with sound, customary and usual appraisal practices, consistently applied, taking
into account the standards herein specified. The appraisers shall have the right
to consult experts and competent authorities with respect to factual information
or evidence pertaining to the Determination by Appraisal, but any such
consultation shall be made in the presence of both parties, or their
representatives, with full right on their part to cross-examine. In addition,
either party shall have the right to submit relevant information and
documentation to each appraiser, so long as not less than ten (10) days prior to
doing so, such party notifies the other party and supplies copies of such
information and documentation intended to be delivered to the appraiser in order
to allow the other party to prepare and concurrently submit any relevant counterinformation or documentation to the appraisers.
All such information and
documentation shall then be submitted jointly by the parties to each appraiser.
15.1.1.6. Averaging. Upon receipt of the appraisals,
the parties shall average the results determined by each appraiser to determine
the mean result. If none of the determinations established by the appraisers is
more than ten percent (10%) higher or lower than such mean, then such mean shall
be the result of the Determination by Appraisal.
If the determination as
established by any appraiser is more than ten percent (10%) higher or lower than
such mean, then such appraisal shall be disregarded and the remaining
appraisal (s) shall be reaveraged, and the mean so determined shall constitute the
Determination by Appraisal for purposes hereof. The averaging hereunder shall
be made within ten (10) days after the date the appraisals are submitted to the
parties.
15.1.2. Costs and Expenses. Except as otherwise specified in this
Lease, all costs and fees of the appraisers hereunder, including reasonable
attorneys' fees for counsel retained with the prior authorization of the parties,
and all other expenses of the proceedings hereunder, shall be borne equally by
Landlord and Tenant. All costs and expenses incurred by a party to retain its
own attorneys, other independent consultants or expert witnesses in connection
with the appraisal procedure hereunder shall be borne by such party except as
otherwise provided in this Lease.
15.1.3. Effect of Decision; Rules. The appraisers shall resolve
solely the matter which is the subject of the Determination by Appraisal and only
in accordance with the applicable standards and provisions of this Lease; the
appraisers shall have no authority to modify, alter, amend, expand, enlarge or
diminish such applicable standards and provisions; and the jurisdiction of the
appraisers is limited accordingly.
The decision of the appraisers shall be
deemed, for all purposes, to be an award of arbitrators under applicable New
Mexico law, and may be entered as a judgment in a court of competent jurisdiction
pursuant thereto. To the extent permitted by law, and except as herein provided,
compliance with this Section 15 is a condition precedent to the commencement by
a party of a judicial proceeding arising out of,a matter which is subject to
Determination by Appraisal hereunder. If an appraiser appointed hereunder dies,
resigns, refuses to act or becomes legally incapacitated, his replacement or
successor shall be appointed in the manner specified in this Section 15.1.

•

15.2. Determination by Arbitration. Whenever a dispute between Landlord
and Tenant arises under this Lease, whether or not this Lease specifically
provides for the Determination by Arbitration of any matter, then the matter will
be resolved pursuant to the applicable terms, conditions and procedures specified
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in this Section 15.2 unless this Lease provides such matter shall be subject to
Determination by Appraisal. Nothing herein contained, however, shall prohibit
either party from seeking prohibitory injunctive relief pending the outcome of
arbitration of such dispute hereunder.
15.2.1.

•

Arbitration Procedure.

15.2.1.1.
Agreement of Parties.
Whether or not any
of this Lease requires a Determ~nation by Arbitration, all disputes
arising under this Lease between Landlord and Tenant may at the option of the
parties be resolved by arbitration pursuant to this section 15.2.1. First, the
parties shall meet and confer in good faith in an attempt to agree upon the
particular determination with twenty (20) days.

prov~s~on

15.2.1.2. Failure to Agree. If the parties are unable
to agree pursuant to the provisions of Sept ion 15.2.1.1 within the applicable
period specified after the necessity for a:Determination by Arbitration arises,
then, unless the parties are able to agree, on one arbitrator, each party shall,
within five (5) business days after the expiration of such period, specify by
written notice to the other the name and i address of an arbitrator to act on
behalf of such party. If a party fails to give notice to the other party of the
appointment of its arbitrator within five (5) business days after notice from the
other party, then the arbitrator appointed by the other party shall be the sole
arbitrator.
15.2.1.3. Third Arbitrator. Within five (5) business
days after the date the last arbitrator is selected by a party, the two (2)
arbitrators shall appoint a third arbitrator.
If the two (2) arbitrators are
unable to agree upon a third arbitrator within such five (5) business day period,
then the parties themselves shall select a third arbitrator within a further
period of five (5) business days. If the parties are unable to agree within such
five (5) business-day period, then either party, on behalf of both, may request
the then Chief Judge of the Circuit Court of Appeals for the lOth Circuit, acting
in his personal, private capacity or his designee, to appoint the third
arbitrator and the other party shall not raise any objection to such Judge's full
power and jurisdiction to entertain the application and make the appointment.
The arbitrators chosen in accordance with the foregoing provisions shall conduct
the arbitration of the matter to be determined hereunder.

•

15.2.1.4. Decisiort of Arbitrators. Within five (5) days
after their appointment, all arbitrators shall meet and examine the matter in
dispute and shall resolve the same and all questions pertaining thereto within
twenty (20) days from the date of selection of the final arbitrator. A majority
decision shall be final at any stage of the proceeding.
The decision of the
arbitrators shall be made as promptly as possible.
The decision of the
arbitrators shall be made in writing, shall set forth in reasonable detail the
basis of such decision, and shall be signed by at least a majority of the
arbitrators and served on each party in th~ manner provided in Section 16.1 for
the giving of notice. The decision of the arbitrators shall be final, conclusive
and binding on the parties, absent fraud or gross error.
15.2.1. 5.
Qualification.
All arbitrators appointed
hereunder (1) shall be qualified by professional training and substantial
experience competently to decide the ma~ter subject to a Determination by
Arbitration as herein specified, and (ii) sllall have generally recognized current
competence in the subject area of sucn matter, which would qualify that
arbitrator as an expert witness over objection to give opinion testimony
addressed to the matter which is the subject of a Determination by Arbitration,
in a court of competent Jurisdiction. The arbitrators shall have the right to
consult experts and competent authorities ~ith respect to factual information or
evidence pertaining to the Determination by Arbitration, but any such
consultation· shall be made in the presence of both parties, or their
representatives, with full right on their part to cross-examine.
In addition,
either Party shall have the right to submit relevant information and
documentation to each arbitrator, so long as not less than ten (10) business days
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prior to doing so, such party notifies the other party and supplies copies of
such information and documentation intended to be delivered to the arbitrators
in order to allow the other party to prepare and concurrently submit any relevant
counter-information or documentation to the arbitrators. All such information
and documentation shall then be submitted jointly by the parties to each
arbitrator.
15.2.2. Costs and Expenses. All costs and fees of the arbitrators
hereunder, including reasonable attorneys, fees for counsel retained with the
prior authorization of the parties, all costs and expenses incurred by a party
to retain its own attorneys, other independent consultants or expert witnesses
in connection with the arbitration procedure hereunder, and all other expenses
of the proceedings hereunder, shall be borne as determined by the arbitrators.

•

15.2.3. Effect of Decision; Rules. The arbitrators shall resolve
solely the matter which is the subject of the Determination by Arbitration and
only in accordance with the applicable standards and provisions of this Lease;
the arbitrators shall have no authority to modify, alter, amend, expand, enlarge
or diminish such applicable standards and provisions; all claims for damages or
any other relief or remedy at law or in equity, or under this Lease is expressly
reserved to courts of law having jurisdiction thereof: and the jurisdiction of
the arbitrators is limited accordingly. All arbitration under this Section 15.2
shall be conducted in accordance with the Commercial Arbitration Rules of the
American Arbitration Association, or if such rules do not exist then under the
provisions of the law of the State of New Mexico, to the extent such rules do not
conflict with the procedures herein set forth. The decision of the arbitrators
may be entered as a judgment in a court of competent jurisdiction. To the extent
permitted by law, and except as otherwise provided in this Lease (such as matters
initially submitted to Appraisal pursuant to Section 15.1), compliance with this
Section 15.2 is a condition precedent to the commencement by a party of a
judicial proceeding arising out of this Lease.
If an arbitrator appointed
hereunder dies, resigns, refuses to act or becomes legally incapacitated, his
replacement or successor shall be appointed in the manner specified in this
Section 15.2.
15.3. Right of Parties to Agree. Notwithstanding anything to the contrary
contained in this Section 15, if the parties come to an agreement with respect
to the matter which is the subject of a Determination by Appraisal or
Determination by Arbitration prior to the rendition by the appraisers or
arbitrators of any final decision to be made by them hereunder, such agreement
between the parties shall be binding and conclusive and terminate the appraisal
or arbitration procedure hereunder.
16.

NOTICES; APPROVALS.

16.1. Procedure. All notices, consents, waivers or other communications
which this Lease requires or permits either party to give to the other shall be
in writing and shall be given by personal delivery, by registered, certified mail
or Express mail, return receipt requested, postage prepaid, or by overnight
courier, to the parties at their respective addresses as follows:

•

To Landlord:

The Regents of the University of
New Mexico
Albuquerque, NM 87131
Attention: Comptroller

With a copy to:

The Regents of the University of
New Mexico
Albuquerque, NM 87131
Attention: University Counsel
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The Regents of the University of
New Mexico
Albuquerque, NM 87131
Attention: Director of Real Estate
To Tenant:

University of New Mexico Technology
Development Corporation
University Center Research Park
851 University Blvd., S.E.
University of New Mexico
Albuquerque, New Mexico 87106-4339
Attn: President

•

16.2.
Change of Address; Delivery Date.
Either party may change its
address or add a reasonable number of additional notice recipients at any time
by giving written notice of such change to the other party in the manner provided
herein at least ten (10) days prior to the date such change is effected. All
payments required by this Lease to be paid by Tenant to Landlord may be delivered
to Landlord at its address provided in this Section 16 by ordinary first class
mail or to any other address specified by Landlord or deposited to an account
specified by Landlord in a financial institution in the City. All notices under
this Lease shall be deemed given, received, made or communicated on the date
personal delivery is effected or, if mailed, on the delivery date or the first
attempted delivery date shown on the return receipt.
16.3. Form and Effect of Notice. Every notice (other than the giving or
withholding of consent or approval under this Lease) given to a party shall
comply with the following requirements. Each such notice shall state: (i) the
Section or Section of this Lease pursuant to which the notice is given; (ii) the
period of time within which the recipient of the notice must respond, or if no
response is required, a statement to that effect; and (iii) if applicable under
the provisions of this Lease, that the failure to object to the notice within the
stated time period shall be deemed to be the equivalent of the recipient' s
approval, consent to or satisfaction with the subject matter of the notice. If
notice is in a form which does not fully comply with the requirements of this
Section 16, then such notice shall be ineffective if the recipient party objects
thereto within ten (10) days after receipt of such notice, setting forth in such
objection in reasonable detail the basis upon which the form of such notice does
not comply with this Section 16. If a recipient party fails so to object within
such time period, then such objection to form shall be deemed waived and such
notice shall be deemed in compliance with the provisions of this Section 16,
unless such notice was not addressed to a party in the manner required by
Section 16.1 above, and such notice was not duly and timely received by such
party hereunder in which event, such failure to comply with the requirements of
this Section 16 shall not be deemed waived hereunder.
No waiver of this
Section 16.3. shall be inferred or implied from any act (including conditional
approvals, if any) of a party, unless such waiver is in writing, specifying the
nature and extent of the waiver.
16.4.
Approvals.
Unless otherwise provided in this Lease, whenever
approval, consent or satisfaction (an "approval") is required of either party,
it shall not be unreasonably withheld or delayed. At the time of request for
approval, consent or satisfaction, the requesting party shall provide such
information as is reasonably necessary for the requested party to make its
decision. Unless provision is made in this Lease for a specific time period,
approval shall be deemed given within thirty (30) days after the receipt of the
written request for approval, and if a party shall neither approve nor disapprove
within such thirty (30) day period, or other time period as may be specified in
this Lease for approval, that party shall then be deemed to have given its
approval, except that if approval by the Board of Regents of Landlord is
required, such period shall be sixty (60) days. Whenever approval or disapproval
is requested of either party, and that party disapproves, the reasons therefor
shall be stated in reasonable detail in writing. The approval by a party to or
of any act or request by the other party shall not be deemed to waive or render
unnecessary the approval of any similar or subsequent acts or requests.
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16.5.
17.

Intentionally omitted.

DEFAULT.

17.1. Default by Tenant. Each of the following events shall, after the
giving of notice and expiration of the grace period, if any, specified in
sections 17.2 and 17.8, be an Event of Default by Tenant and a breach of this
Lease.
17.1.1. Abandonment; Non-Payment; Other obligations. Abandonment
or surrender of the Premises or of the leasehold estate, or failure or refusal
to pay when due any installment of Rent or any other sum required by this Lease
to be paid by Tenant, or to perform or comply as required or conditioned by any
other covenant or condition to this Lease.
17.1.2.
Attachment.
The subjection of any material right or
material interest of Tenant under this Lease to attachment, execution, or other
levy, or to seizure under legal process, if not bonded or released within ninety
(90) calendar days, provided, that the foreclosure of any Leasehold Mortgage
shall not be an Event of Default within the meaning of this section 17.1.2.

•

17.1.3. Receiver. The appointment of a receiver to take possession
of the Premises or of Tenant's interest in the leasehold estate or of Tenant's
operation on the Premises for any reason, including but not limited to assignment
for benefit of creditors or pursuant to voluntary or involuntary bankruptcy
proceedings (but not including receivership (i) pursuant to administration of the
estate of any deceased or incompetent Tenant or of any deceased or incompetent
individual partner or member of any Tenant, or (ii) pursuant to any Leasehold
Mortgage, or (iii) instituted by Landlord, the Event of Default in such case
being not the appointment of a receiver at Landlord's instance but the Event of
Default justifying the receivership, if any) unless the appointment of the
receiver is vacated or rescinded within ninety (90) days after initial
appointment.
17.1.4. Assignment For Creditors.
Assignment by Tenant for the
benefit of creditors or the filing of a voluntary or involuntary petition by or
against Tenant under any law for the purpose of adjudicating Tenant a bankrupt,
or for extending the time for payment, adjustment, or satisfaction of Tenant's
liabilities, or for reorganization, dissolution, or arrangement on account of or
to prevent bankruptcy or insolvency, unless the assignment or proceeding and all
consequent orders, adjudications, custodies, supervisors are dismissed, vacated,
or otherwise permanently stayed or terminated within ninety (90) calendar days
after the assignment, filing, or other initial event.
17.2. Time to Cure. If Tenant's default is nonpayment of Rent, taxes or
assessments as provided in this Lease, Tenant shall have thirty (30) days after
notice is given by Landlord to cure the default.
For any other default by
Tenant, Tenant shall promptly and diligently after notice, commence curing the
default and shall have sixty (60) days after notice is given by Landlord to
Tenant to complete such cure, if such default is of a nature which can be cured
within such sixty (60) day period, and if such default is of a nature which
cannot be cured within such sixty (60) day period, then to continue diligently
after the expiration of such sixty (60) day period to complete such cure. The
foregoing notwithstanding, there shall be no grace period, prior to the right of
Landlord to exercise of Landlord's remedies as to any default set forth in
Sections 17.1.2., 17.1.3 or 17.1.4.

•

17.3.
Cure by Landlord.
After expiration of the applicable time for
curing a particular default by Tenant, Landlord may, at Landlord's election, but
is not obligated to, make any payment required of Tenant under this Lease or
under any note or other document pertaining to the financing of Improvements on
the Premises, or perform or comply with any covenant or condition imposed on
Tenant under this Lease or any such note or document, and amounts so paid plus
reasonable costs of any such performance or compliance with interest at the Prime
Rate shall be immediately due and payable by Tenant to Landlord. No such act by
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Landlord shall constitute a waiver of an Event of Default or of any remedy for
an Event of Default or render Landlord liable for any loss or damage resulting
from any such act.

•

17 .4.
Landlord's Remedies.
Except as hereinafter provided, and as
otherwise limited by Section 14 and section 17.8, if any Event of Default by
Tenant is uncured, following notice of default, and the expiration of the period
specified in Section 17.2, if any, Landlord has the following remedies in
addition to all other rights and remedies provided by law or equity, to which
Landlord may resort cumulatively or in the alternative:
17.4.1. Termination. Landlord may at Landlord's election terminate
this Lease by giving Tenant notice of termination. On the giving of the notice,
all of Tenant's rights in the Premises shall terminate. Promptly after notice
of termination, Tenant shall surrender and vacate the Premises in good and
sanitary condition, and Landlord may re-enter and take possession of the Premises
and, except as otherwise provided in this Lease, eject all Persons in possession
or eject some and not others, or eject none.
Termination under this
Section 17.4.1 shall not relieve Tenant from the payment of any sums then due to
Landlord or from any claim for damages previously accrued or then accruing
against Tenant.
17.4.2. Reentry. Landlord may at Landlord's election reenter the
Premises, and, without terminating this Lease, at any time and from time to time
relet the Premises, or any part or parts of them, for the account of Tenant and
in the name of Tenant or otherwise. Except as otherwise provided in this Lease,
Landlord may at Landlord's elections eject all Persons or eject some and not
others or eject none. Any reletting may be for the remainder of the Term or for
a longer or shorter period.
Landlord may execute any leases made under this
provision either in Landlord's name or in Tenant's name.
Tenant shall
nevertheless pay to Landlord on the due dates specified in this Lease all sums
required of Tenant under this Lease, plus Landlord's expenses, less the proceeds
of any reletting or attornment. No act by or on behalf of Landlord under this
provision shall const~tute a termination of this Lease unless Landlord gives
Tenant notice of termination.
17.4.3. Personal Property. Landlord may at Landlord's election use
Tenant's Property without compensation and without liability for use or damage,
or store them for the· account and at the cost of Tenant.
The election of one
remedy for anyone item shall not foreclose election of any other remedy for
another item or for the same item at a later time.
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17.4.4. Rent Payable Until Termination. Landlord shall be entitled
at Landlord's election to each installment of Rent, or to any combination of
installments for any period before termination, plus interest at the Prime Rate
from the due date of each installment until the date of payment.
Avails of
reletting or attorned subrents shall be applied, when received, as follows:
(i) to Landlord to the extent that such avails for the period covered do not
exceed the amount due from, or a charge to, Tenant for the same period, and
(ii) the balance to Tenant.
17.4.5.
Damaoes.
In addition to all other sums due under this
Lease, Landlord shall be entitled at Landlord's selection to damages in the
following sums:
(i) all amounts that would have fallen due as Rent, or
otherwise, between the time of termination of this Lease and the time of the
claim, judgment, or other award, less
the avails of all reletting and
attornments, plus interest at the Prime Rate; (ii) the "worth" at the time of the
claim, judgment, or other award, of the amount by which the average Rent payable
by Tenant for the three (3) years preceding the Event of Default, and any other
sum due under this Lease, projected for the balance of the Term exceeds the
amount of rental and other sums received by Landlord plus the amount of rental
loss and loss of such other sums that Tenant proves could be reasonably avoided
and (iii) any other actual damages suffered by Landlord. "Worth" as used in this
provision, is computed by discounting the total at the discount rate of the
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Federal Reserve Bank of San Francisco at the time of the claim, judgment, or
award, plus one percent (1%).
17.4.6. Damages For Failure to Complete Construction. I f this Lease
is terminated prior to the date of Completed Construction by reason of an Event
of Default of Tenant, Landlord shall be entitled to damages for the cost of
completing any uncompleted improvements.
17.4.7.

Intentionally omitted.

17.5. Default by Landlord. The failure or refusal by Landlord to pay when
due any sum required by this Lease to be paid by Landlord or to perform or comply
as required any other covenant or condition of this Lease shall be an Event of
by Default, provided, however, Landlord shall not be considered to have committed
an Event of Default under this Lease unless (i) Tenant has given notice
specifying the Event of Default and (ii) Landlord has failed promptly and
diligently after notice to commence curing the Event of Default, and cure the
same sixty (60) days thereafter if it is so curable, or if not, to have promptly
and diligently after notice commenced such cure, and diligently pursued cure to
completion thereafter. Any amount due to Tenant from Landlord, if not paid when
due, shall bear interest from the date due until paid at the Prime Rate. Upon
the default of Landlord, Tenant will have any or all cumulative remedies
available to Tenant at law or equity in the State of New Mexico for the breach
or default of this Lease by Landlord, including without limitation the following
cumulative remedies:
(a) Tenant may terminate this Lease, provided, however, Tenant shall
have the right of termination for Landlord's Event of Default only after notice
to and consent by all Leasehold Mortgagees.

•

(b) Tenant may recover any amounts due Tenant from Landlord whether
or not this Lease is terminated.
(c) Tenant may recover damages from Landlord whether or not this
Lease is terminated.
(d)
Section 17.5.1.

Tenant may perform the obligations of Landlord, as provided in

17.5.1. Cure by Tenant. After expiration of the applicable time for
curing a particular default by Landlord, Tenant may, at Tenant's election, but
is not obligated to, make any payment required of Landlord under this Lease or
perform or comply with any covenant or condition imposed on Landlord under "this
Lease and amounts so paid plus reasonable costs of any such performance or
compliance with interest at the prime rate shall be immediately due and payable
by Landlord to Tenant and shall be deductible by Tenant from Rent due. No such
act by Tenant shall constitute a waiver of an Event of Default or of any remedy
for an Event of Default or render Tenant liable for any loss or damage resulting
from any such act.
17.6. No Waiver. No waiver of any default shall constitute a waiver of
any other breach or default, whether of the same or any other covenant or
condition.
No waiver, benefit, privilege, or service voluntarily given or
performed by either party shall give the other party any contractual right by
custom, estoppel, or otherwise. The subsequent acceptance of Rent or the payment
pursuant to this Lease shall not constitute a waiver of any preceding default by
Tenant other than default in the payment of the particular Rent or other payment
so accepted, regardless of Landlord's knowledge of the preceding breach at the
time of accepting the Rent or other payment, nor shall acceptance of Rent or any
other payment after termination constitute a reinstatement, extension or renewal
of the Lease or revocation of any notice or other act by Landlord.

•

17.7.

Arbitration of Dispute As to Default.
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17.7.1.
Notice.
Except as provided for in Section 17.7.5, if
Landlord gives notice of a default by Tenant as provided for in Section 17.2, or
if Tenant gives notice of a default by Landlord as provided for in Section 17.5,
and Tenant or Landlord, as applicable, disputes the existence of such default or
defaults specified, in whole or in part, Tenant, or Landlord, as applicable, may,
but is not obligated to, within fifteen (15) business days after the notice from
Landlord, or Tenant, as applicable, give notice of dispute to Landlord, or
Tenant, as applicable, as provided for in Section 17.7.2 and thereupon the
existence or non-existence of the disputed default or defaults, but not any
remedy therefor, shall be subject to Determination by Arbitration.
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17.7.2. Notice Contents.
The notice of dispute provided for in
section 17.7.1 shall set forth which, if any, of the defaults specified by
Landlord or Tenant are admitted, in whole or in part, and if in part, the part
admitted.
17.7.3.
Findings Binding.
The findings of the arbitrator or
arbitrators and all admissions made by either party in the course of the
arbitration, including the admissions made pursuant to Section 17.7.2, shall be
admissible in any court action between the Parties.
The findings of the
arbitrator or arbitrators shall constitute conclusive evidence of the facts found
by the arbitrator or arbitrators, absent fraud or gross error.
17.7.4.
Right to Cure.
As to each Tenant's or Landlord's, as
applicable, default found by the arbitrator or arbitrators (other than a default
admitted pursuant to Section 17.7.2), Tenant, or Landlord, as applicable, shall
have a right to cure that particular default for a period of thirty (30) days
after the date the arbitrator's or arbitrators' findings are made, unless such
default is of a nature which cannot be cured within such thirty (30) day period,
in which event Tenant or Landlord shall have such right to cure, provided that
it commences cure within such thirty (30) day period, and diligently thereafter
continues such cure to completion.
17.7.5. Other Relief. Nothing in this Section 17.7 shall preclude,
limit or delay the right of Landlord or Tenant to seek a preliminary restraining
order, and/or a preliminary injunction, and/or a permanent injunction.
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17.8. Certain Additional Limitations on Landlord's Remedies. Except as
hereinafter specifically set forth, Landlord shall look solely to the assets of
Tenant as an entity, including Tenant's interest in the Premises, for any
recovery under this Lease or for any Event of Default hereunder, or any recovery
of any jUdgment from Tenant; and the members comprising Tenant (whether partners,
shareholders, officers, directors, trustees, employers or beneficiaries) shall
never (subject only to the exceptions hereinafter set forth) be personally liable
for any such judgment, and there shall be no levy of execution against the assets
of such members on account of any liability of Tenant hereunder.
18.

MISCELLANEOUS.
18.1.

Litigation Expenses.

18.1.1.
payment to Prevailing Party. If either party shall bring
any action or proceeding against the other (including, without limitation, any
cross-complaint, counterclaim or third party claim) to enforce or interpret this
Lease, or otherwise arising out of this Lease, the prevailing party in such
action or proceeding shall be entitled to its costs and expenses of suit,
including but not limited to reasonable attorneys' fees, which shall be payable
whether or not such action or proceeding is prosecuted to judgment. "Prevailing
party" within the meaning of this Section 18.1.1 shall include a party who
dismisses an action for recovery hereunder in exchange for payment of the sums
allegedly due, performance of covenants allegedly breached or consideration
substantially equal to the relief sought in the action.
18.1.2.
Scooe of Fees.
Attorneys' fees under this Section 18.1
shall include attorneys' fees on any appeal, and, in addition, a party entitled
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to attorneys' fees shall be entitled to all other reasonable costs and expenses
incurred in connection with such action.
.
18.2. No Partnership or Similar Arrangements Created. Nothing contained
in this Lease shall be construed as creating any type or manner of partnership,
joint venture or joint enterprise with or between Landlord and Tenant.
The
provisions of this Lease relating to percentage Rent based upon Gross Rental
Income and Sublease Gross Rental Income, if any, are included solely for the
purpose of providing a method whereby Rent hereunder is to be measured and
ascertained.
18.3.

Recordation; Successor and Assigns.

18.3.1. Recordation of Memorandum of Lease. This Lease shall not
be recorded.
upon execution of this Lease, the parties shall execute and
acknowledge a memorandum of Lease in the form attached hereto as Exhibit F, which
shall thereupon be recorded on the Parcel, by Tenant at Tenant's expense •.

•

18.3.2.
Successors and Assigns.
This Lease, and all of the
prov1s10ns, agreements, rights, powers, covenants, conditions and obligations
contained in this Lease, shall be binding upon the parties, their respective
heirs, successors (by merger, consolidation or otherwise) and assigns, devisees,
administrators, representatives, Occupants, and all other Persons acquiring the
Land or the Premises, or any portion thereof, or any interest therein, whether
by operation of law or in any manner whatsoever, and shall inure to the benefit
of the parties, their respective heirs, successors (by merger, consolidation or
otherwise) and assigns, devisees, administrators and representatives. All of the
provisions, rights, powers, covenants, agreements, obligations, conditions and
restrictions of this Lease shall constitute covenants running with the Land
pursuant to applicable law. The parties expressly acknowledge that each covenant
to do or refrain from doing some act on the Premises or with respect to this
Lease hereunder (i) is for the benefit of the Premises and/or the Land, and/or
is a burden upon the Premises and/or the Land, (ii) runs with the Premises and
the Land, and (iii) shall be binding upon each successive owner of the interest
of Landlord or Tenant during its ownership of the Premises and/or the Land, or
any portion thereof, and each Person having an interest therein derived in any
manner through any owner of, or any portion thereof, and shall benefit each
successive owner during its ownership of the interest of Landlord or Tenant in
the Premises and/or the Land, or any portion thereof.
18.4.

•

Estoppel Certificates.

18.4.1. Certificates of Landlord or Tenant. At any time, and from
time to time, Landlord or Tenant, on at least fifteen (15) days prior written
request of the other, shall execute, acknowledge and deliver to the party making
such request, a statement in writing, certifying (i) the Commencement Date,
(ii) that the Lease is unmodified and in full force and effect (or, if there have
been modifications, that the Lease is in full force and effect, as modified, and
stating the date or date of the modification or modifications, (iii) stating the
then amount of Rent, and the dates to which Rent and other charges have been paid
and (iv) providing such other reasonable information as may be requested with
respect to the status of the Lease and the obligations of a party hereunder.
Estoppel certificates of the Landlord shall be prepared and executed by the Vice
President for Business and Finance or his designee or successor in function and,
if so executed, shall be binding upon Landlord. Any such certificate provided
under this section 18.4 may be relied upon by any Mortgagee, by any assignees and
successors in interest to Landlord or Tenant, by any prospective purchaser and
by any purchaser on foreclosure or sale, or upon any deed in lieu of foreclosures
of any Leasehold Mortgage on the Premises.
If either party fails to give an
estoppel certificate within the time provided for, after proper notice and
request, then the information requested in such estoppel certificate shall be
deemed, for all purposes, to be true and correct and binding upon such party, as
if such party had executed and delivered such estoppel certificate to the
requesting party, and the requesting party and any other Person herein specified
may rely thereon for such purpose.
-49-

18.4.2.

Certificates of Occupants.

18.4.2.1. Major Occupants. At any time and from time to time,
Landlord on at least thirty (30) days prior request to Tenant, may require Tenant
to obtain from each Occupant occupying ten percent (lOt) or more of the net
rentable area in the Improvements to execute, acknowledge and deliver to Tenant
on behalf of Landlord a statement in writing certifying (i) the commencement date
of the term of the Sublease, (ii) that the Sublease is unmodified and in full
force and effect (or if there have been modifications, that the Sublease is in
full force and effect as modified and stating the date or dates of the modification or modifications), (iii) stating the dates to which rent and other charges
have been paid under such Sublease, and (iv) providing such other reasonable
information as may be requested with respect to the status of the Sublease and
the performance or nonperformance of Tenant or such Occupant of their respective
obligations thereunder.
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18.4.2.2. Other occupants. Landlord shall also have the right
to request such estoppel certificates with respect to all other Occupants. If
Tenant so elects, it may provide, in lieu of a certificate from an Occupant a
certificate on behalf of an Occupant occupying less than ten percent (lOt) of the
net rental area in the Improvements, setting forth with respect to such Sublease
the information required to be contained in a certificate hereunder requested by
Landlord.
18.4.2.3.
Good Faith Efforts; Miscellaneous Requirements.
Tenant shall use its good faith efforts to obtain the certificates requested by
Landlord hereunder, but any failure or refusal of an occupant, despite such good
faith efforts, to provide such certificate shall not constitute an Event of
Default by Tenant hereunder.
If in addition to the certificates called for
hereunder, Landlord desires copies of any Subleases, then Tenant shall provide
the same to Landlord, but all such Subleases shall be held in confidence to the
extent permitted by law. Landlord shall pay all costs and expenses incurred by
Tenant in complying with Landlord's requests hereunder within thirty (30) days
after Tenant serves an invoice on Landlord for such costs and expenses. Landlord
shall have the right to request certificates hereunder once with respect to each
Lease Year during the Term or more frequently with respect to the request of bona
fide lenders from whom Landlord seeks to obtain a Landlord Mortgage or bona fide
purchasers who have offered to, or are in good faith negotiating for, purchase
of Landlord's interest in the Land or under this Lease.
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18.5.
Non-Merger.
There shall be no merger of this Lease, or of the
leasehold estate created thereby, with the fee estate in and to the Land by
reason of the fact that this Lease, or Tenant's leasehold estate created by this
Lease, or any interest in either thereof, may be held directly or indirectly by
or for the account of any person who shall own the fee estate in and to the Land,
or any portion thereof, and no such merger shall occur unless and until all
persons at the time having any interest in the fee estate and all persons having
any interest in this Lease or Tenant's leasehold estate, including any Leasehold
Mortgagee or the holder of any mortgage upon the fee estate shall join in a
written instrument effecting such merger.
18.6. Surrender of Premises. Subject to Sections 10 and 12, Tenant shall
surrender the Improvements existing at the expiration of the Term or the earlier
termination of the Lease in good and reasonable condition, ordinary wear and tear
excepted.
The termination of this Lease by reason of default of Tenant,
voluntary surrender of this Lease by Tenant accepted by Landlord, or other
surrender of this Lease by Tenant, or a mutual cancellation thereof, shall not
terminate any Sublease but shall, subject to the provisions of Section 13,
operate as an assignment to Landlord of Tenant's interest in all such Subleases.
18.7.
Governing Law.
This Lease shall be construed and enforced in
accordance with the laws of the state of New Mexico.
18.8.
Construction and Interpretation.
This Lease has been fully
negotiated at arms-length between the parties and after advice by counsel and
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other representatives chosen by the parties, and the parties are fully informed
with respect thereto. Neither party shall be deemed the scrivener of this Lease;
and the provisions of this Lease and the Exhibits hereto shall be construed as
a whole according to their common meaning and not strictly for or against either
party.
The Table of Contents and the headings or titles to the Sections and
Sections of this Lease are for convenience of reference only and shall have no
effect upon the construction or interpretation of any part thereof. The use in
this Lease of the words "including," "such as" or words of similar import when
following any general term, statement or matter shall not be construed to limit
such statement, term of matter to the specific items or matter, whether or not
language of non-limitation such as "without limitation" or "but no limited to,"
or words of similar import, are used with reference thereto, but rather shall be
deemed to refer to all other items or matters that could reasonably fall within
the broadest possible scope of such statement, term or matter.
18.9. Entire Agreement; Amendment. This written Lease, together with the
Exhibits thereto, contains all the representations and the entire understanding
between the parties with respect to the subject matter hereof.
Any prior
correspondence, memoranda or agreements are replaced in total by this Lease.
This Lease may be modified only by an agreement in writing signed by each of the
parties.
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18.10. Excuse for Non-Performance.
If either party is delayed in the
performance of any term, covenant or condition of this Lease, other than an
obligation to payor expend money, because of wrongful or negligent acts of the
other party (or any agent or employee thereof), unusual action of the elements,
war, riot, strikes, lockouts, labor disputes, inability to procure or general
shortage of labor, materials or merchandise in the normal channels of trade,
delay in transportation, delay in inspections, governmental action or inaction
where action is required, injunction, permit appeal or court order requiring
cessation of construction or development, fire, earthquake, flood, natural
disaster or casualty, any delay authorized by Landlord, or any other cause beyond
the reasonable control of the party obligated to perform, then such performance
shall be excused for the period of such delay and the period for such performance
shall be extended for a period equivalent to the period of such delay.
18.11. References. All references herein to a given Section or Section
refer to the Section or Section of this Lease so referred to. References to a
"party" or "parties" shall refer to Landlord or Tenant, or both, as the context
may require.
18.12. Exhibits. The Exhibits attached hereto and referred to below are
incorporated herein by reference:
Exhibit A - Real Property Description of Parcel
Exhibit B - Permitted Exceptions and Commitment
Exhibit C - Land
Exhibit D - Regulations and Restrictions
Exhibit E - Development Standards
Exhibit F - Memorandum of Lease
18.13.
No Brokerage Commissions.
Each party covenants, warrants and
represents that it has not engaged, and shall not hereafter engage, the services
of, or had, or shall hereafter have, contacts with any licensed real estate
broker or finder in connection with this Lease transaction or the Premises, in
a manner sufficient to provide any such real estate broker or finder with a basis
for claiming to be the procuring cause of any of the transactions contemplated
herein. Each party shall indemnify, defend and hold the other harmless of and
from any obligation to pay a commission or finder's fee to any such broker or
finder based upon contacts between any such Person and the indemnifying party,
together with any other costs and expenses, including reasonable attorneys' fees,
incurred by the indemnified party in connection with such claim.

•

18.14. Investment Tax Credit. Pursuant to the provisions of Section 48(d)
of the Internal Revenue Code of 1954, as amended, Landlord hereby elects to treat
Tenant as having acquired all of the Improvements and Tenant Property now or
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hereafter existing for purposes of passing through and allocating to Tenant any
and all Investment Tax Credits which may arise out of, or accrue on account of
the Improvements or Tenant's Property. At Tenant's request and expense, Landlord
shall timely make such elections and file such documents as may be required or
necessary under the Internal Revenue Code, and Regulations thereunder, in order
to effect the election herein specified. Landlord shall cooperate at Tenant's
sole expense, with Tenant in this regard, and execute or file such documents as
may be reasonably required by tenant. The parties shall otherwise comply, at
Tenant's expense, with the applicable provisions of the Internal Revenue Code,
and Regulations thereunder, in order to effectuate the provisions of this Section
18.14, to the extent possible under provisions of the Internal Revenue Code and
Regulations thereunder.
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18.15. Standards of Performance with Respect to Covenant of Good Faith and
Fair Dealing. Neither party shall do any act which shall have the effect of
harming or injuring the right of the other party to receive the benefits of this
Lease.
Each party shall refrain from doing anything which would render its
performance under this Lease impossible. Each party shall do everything which
this Lease contemplates that such party shall do in order to accomplish the
objectives and purposes of this Lease.
18.16. General Covenant of Cooperation.
Each party shall cooperate with
the other in order to effectuate the terms, covenants and conditions of this
Lease. Specifically, but without limiting the generality of the foregoing, each
party shall execute a(and acknowledge where necessary for recording or other
purposes) such documents, instruments, applications, or forms as may be
reasonably requested by the other party in connection with any of the terms,
covenants or conditions of this Lease, including applications by Tenant for
development approvals in connection with the design, development and construction
of the Project, or other Improvements beneficial to the Premises and both
parties' interests therein.
18.17. Warranty of Authority to Enter into Lease. Each party covenants,
warrants and represents to the other that such party has the full right, power
and authority to enter into this Lease and has obtained all necessary consents
and approvals from its officers, board of directors or other members required
under the documents governing its affairs and from any governmental or regulatory
agency having jurisdiction over a party required pursuant to applicable laws,
ordinances, rules or regulations, in order to consummate the Lease transaction
contemplated hereby. The Persons executing this Lease on behalf of each party
have the full right, power and authority so to do and affirm the foregoing
warranty on behalf of each party. Upon the request of either party, the other
party shall deliver such documents or other written evidence of compliance with
the provisions of this Section 18.17 as the requesting party may reasonably
require.
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18.18. Standards and Indices. If this Lease refers to a standard, index,
institution or other entity, and if such standard, index, institution or entity
is discontinued or ceases to exist, then the parties shall replace such standard,
index, institution or entity with another to achieve substantially the same
effect which would have been achieved through the use of the original standard,
index, institution or entity.
If the parties cannot so agree, then such
replacement shall be Determined by Arbitration.
18.19.
Severability of Provisions.
If any term of provision of this
Lease, or the application thereof to any Person or circumstances, shall be
invalid or unenforceable, the remainder of this Lease, or the application of such
term or provision to Persons or circumstances other than those to which it is
invalid or unenforceable, shall not be affected thereby.
18.20. Powers of Attorney. Any special powers-of-attorney granted by one
party to the other under any provision of this Lease are irrevocable, coupled
with an interest and shall survive the insolvency, reorganization, dissolution,
or incapacity of the granting party and any of its successors or assigns.
-52-

•

•

18.21.
Number and Gender. Whenever the context requires, the singular
number shall include the plural, the plural the singular, and the use of any
gender shall include all genders.
18.22.

Time.

Time is of the essence hereof.

18.23. Ouiet Enjoyment by Tenant. Landlord covenants that, in the absence
of an Event of Default by Tenant, Tenant shall peaceably and quietly enjoy the
Premises hereby demised, free of claims of paramount title or of any Person
claiming under or through Landlord and free and clear of all exceptions,
reservations or encumbrances to title, created or suffered by Landlord.
18.24. Best Efforts. As used in this Lease, the term "best efforts" shall
mean that the party to which such term applies shall take all good faith,
objectively reasonable and diligent steps, consistent with reasonably prudent
business practices, to accomplish the action required.
18.25. Limitation on Indemnity Provisions. Any provision of this Lease
to the contrary notwithstanding, any agreement to indemnify contained in this
Lease shall not extend to liability, claims, damages, losses or expenses,
including attorneys' fees, arising out of the following:

(a)
The preparation or approval of maps, drawings, opinions,
reports, surveys, change orders, design or specifications by the Person to
be indemnified, or the agents or employees of such Person; or

•

(b)
The
instructions by
of such Person,
instructions is
property.

giving of or the failure to give directions or
the Person to be indemnified, or the agents or employees
whether such giving or failure to give directions or
a primary cause of bodily injury to persons or damage to

18.26. Counterparts. This Lease and any amendments or addenda hereto may
be executed in multiple counterparts and either original may be considered an
original of the Lease.

IN WITNESS WHEREOF, Landlord and Tenant have executed this Lease as of the
day and year first above written.
Executed this

day of _ _ _ _ _ _ _ _ , 19
SIGNATURE OF LANDLORD TO LEASE:
THE REGENTS OF THE UNIVERSITY OF NEW MEXICO,
a corporation of the State of New Mexico
By:

;::D-::a-=v:'1i-::d;-:;L:-.----;M~c-=K;;-;-i-=n-=n-::e:":'y::--------------

Vice President for Business and Finance
APPROVED AS
TO FORM ONLY:

•
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SIGNATURE OF TENANT TO LEASE:
UNIVERSITY OF NEW MEXICO TECHNOLOGY DEVELOPMENT
CORPORATION, a New Mexico nonprofit corporation
By:

•

-------------------------

A.PAlt.CIL3.GL

•
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Exhibit A

Parcel 1-B of the Boundary Plat For University of New Mexico South Campus
(Parcels 1-B, 2 and 3) as shown and designated on the plat filed in the office
of the County Clerk of Bernalillo County, New Mexico on March 18, 1987 in
Volume C33, Folio 41.

Exhibit B
Permitted Exceptions and Commitment

•

•

•

•

•

•

Exhibit C
Land

•
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SECTION ONE
- RESERVED -

SECTION TWO
DEFINITIONS
2.1

DEFINITION OF TERMS
All terms defined in the Parcel Ground Lease to which these Regulations and
Restrictions are attached as Exhibit D, called "Defined Terms" shall have the
same meaning in these Regulations and Restrictions and are hereby incorporated
by reference. Additional terms are as defined herein.
A.

Architectural Review Committee - the body established in accordance with
Section 6.1 herein;

B.

Building - shall mean any structure intended for use and occupancy by
Tenant, Subtenant or Occupant which shall be constructed, erected or
placed upon any Building Site, including, but not limited to, garages,
outside platforms and docks, storage tanks, carports, canopies, enclosed
malls and porches;

C.

Building Site - shall mean any contiguous plot of land the size and
dimensions of which shall be established by the legal description in the
original conveyance or Parcel Ground Lease from Landlord, to the first
Tenant of said plot of land, other than Landlord.
The Parcel is one
Building Site. A Building Site may also be established by Landlord by an
instrument in writing, executed, acknowledged and recorded by the
Landlord, which designates a plot of land as a Building Site for purposes
of these Regulations and Restrictions. After establishment of a Building
Site the boundaries shall remain unchanged, unless revised pursuant to a
recorded document executed by Landlord and Tenant thereof; provided,
however, that if leasehold interest to two (2) or more adjacent Building
Sites, as defined hereinabove, is acquired by the same Tenant, such
commonly-owned Building Site may, at the option of said Tenant, be
combined and treated as a single Building Site for the purpose of these
Regulations and Restrictions;

D.

General Common Properties - shall mean and refer to all land, improvements, and other properties heretofore or hereafter owned or in the
possession of Landlord or a Tenant or Subtenant and which are designated
by Landlord or Tenant as General Common Properties, including, but not
limited to,
Landscape Buffers,
Signage Easements,
Storm Drainage
Easements, Pedestrian Easements, Parking and Roadway Easements in the Land
and all Existing Infrastructure as defined in the Parcel Ground Lease.
Landlord or Tenant shall have the right to designate by Subdivision Plat
or Declaration of Easement which lands, improvements and other properties
are General Common properties in a document duly recorded in the office of
the County Clerk of Bernalillo County, New Mexico;

E.

Improvements - shall be defined as in the Parcel Ground Lease;

F.

Land - shall be defined as in the Parcel Ground Lease;

•

•

A:EXHIBIT .0
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G.

Landscape Buffer
shall mean and refer to the specific rights,
privileges, and easements which are established on the Land by Landlord or
on individual Building Sites by Landlord or Tenant thereof subsequent to
approval pursuant to Section 6.3 hereof by the recording of a Declaration
of Easement in the records of the Clerk and Recorder of Bernalillo County,
New Mexico.
If required by the Architectural Review Committee, with
respect to an individual Building site, the submittal of the Declaration
of Easement to the Architectural Review Committee by Tenant shall be
mandatory prior to the time of Site Plan approval by the Architectural
Review Committee in accordance with the provisions of Section 6.3 hereof.
All such rights, privileges, and easements shall be for the benefit of
Landlord, all other Tenants, and the Land.
Such rights, privileges and
easements shall be a non-exclusive easement over, across and under a
portion of the Building Site or the Land for the purpose of permitting the
installation and maintenance of initial landscaping and replacements
thereof, including, but not limited to, the sprinkler system serving the
landscaping;

H.

Parcel Ground Tenant or Owner - shall mean and refer to the record Tenant
of any Parcel Ground Lease, whether one or more persons or entities, to
any Building Site which is subject to these Regulations and Restrictions;
notwithstanding any applicable theory relating to mortgages, deeds of
trust, or other liens or encumbrances upon any such Building Site, "Parcel
Ground Tenant" or "Owner" shall not include or refer to a leasehold
mortgagee, beneficiary of a deed of trust, or lienholder unless and until
such party has acquired title pursuant to foreclosure or any applicable
procedure in lieu of foreclosure, nor shall "Parcel Ground Tenant" or
"Owner" include or refer to a lessee or tenant under an occupancy lease;

I.

Park Development Standards
shall mean the design standards and
regulations of the Architectural Review Committee for the University
Center Research Park which shall be adopted from time to time pursuant to
Section 6.1 hereof or which have heretofore been adopted by the Landlord;

J.

Parking and Roadway Easements - shall mean and refer to the specific
rights, privileges, and easements which are established on the Land by
Landlord or on individual Building sites by Landlord or the Tenant thereof
subsequent to approval pursuant to Section 6.3 hereof by the recording of
a Declaration of Easement in the records of the Clerk and Recorder of
Bernalillo County, New Mexico.
If required by the Architectural Review
Committee, with respect to an individual Building Site, submittal of the
Declaration of Easement to the Architectural Review Committee by the
Tenant shall be mandatory prior to the time of Site Plan approval by the
Architectural Review Committee in accordance with the provisions of
Section 6.3 hereof. All such rights, privileges, and easements shall be
for the benefit of the Landlord, all other Tenants, and the Land.
Such
rights, privileges, and easements shall be non-exclusive easements over
and across the Building Site or the Land for the purpose of permitting the
passage and parking of motor vehicles and the passage and accommodation of
pedestrians;

K.

Pedestrian Easement - shall mean and refer to the specific rights,
privileges, and easements which are established on the Land by Landlord or
on individual Building Sites by Landlord or the Tenant thereof subsequent
to approval pursuant to Section 6.3 hereof by the recording of a
Declaration of Easement in the records of the Clerk and Recorder of
Bernalillo County, New Mexico.
If required by the Architectural Review
Committee, with respect to an individual Building Site, a submittal of the
Declaration of Easement to the Architectural Review Committee by the
Tenant shall be mandatory prior to the time of Site Plan approval by the
Architectural Review Committee in accordance with the provisions of
Section 6.3 hereof. All such rights, privileges and easements shall be
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•

•

•

for the benefit of the Landlord all other Tenants, and the Land.
Such
rights, privileges and easements shall be a non-exclusive easement over
and across the designated portions of the Building Site or the Land for
the purpose of permitting the passage and accommodations of pedestrians;

L.

Plans and Specifications - shall mean and refer to the documents required
to be submitted to the Architectural Review Committee, as further
described in Section 6.1;

M.

Pro Rata Portion of General COmmon Property Expenses - shall mean and
refer to the total amount of all expenses for maintenance, repairs,
replacements, and services required in connection with the General Common
Properties as multiplied by a fraction, the numerator of which shall mean
the total number of acres of each Building Site subject to assessment
under Section 7 which each Tenant or Subtenant owns, and the denominator
of which shall be the total number of acres within the Land subject to
assessment under Section 7;

N.

Pro Rata Portion of Special Common Property Expenses - shall mean and
refer to an a Tenant's or Subtenant's pro rata portion of the expenses for
maintenance, repairs, replacements, and services required in connection
with the Special Common Properties as determined by the Landlord at the
time of the establishment of such Special Common Properties;

o.

Signage Easement - shall mean and refer to the specific rights, privileges
and easements which are established on the Land by Landlord or on individual Building Sites by Landlord or the Tenant thereof subsequent to
approval pursuant to Section 6.3 hereof by the recording of the
Declaration of Easement in the records of the Clerk and Recorder of
Bernalillo county, New Mexico.
If required by the Architectural Review
Committee, with respect to an individual Building Site, the submittal of
the Declaration of Easement to the Architectural Review Committee by the
Tenant shall be mandatory prior to the time of Site Plan approval by the
Architectural Review Committee in accordance with the provisions of
Section 6.3 hereof. All such rights, privileges, and easements shall be
for the benefit of Landlord, all other Tenants, and the Land.
Such
rights, privileges, and easements shall be a non-exclusive easement over
and across a portion of the Building Site or the Land for the purpose of
permitting the erection and maintenance of signs which advertise or give
information regarding the Land;

P.

Site Plan - shall mean and refer to the document required to be submitted
to the Architectural Review Committee as further described in Section 6.2;

Q.

Special COmmon Properties
shall mean and refer to all land,
improvements, and other properties heretofore or hereafter owned or in
possession of Landlord or by two (2) or more Tenants but fewer than all
Tenants, and which are specifically designated Special Common Properties.
Special Common Properties shall be available for the use by such Tenants
and their Occupants at such times and under such circumstances as are
authorized by Landlord and such Tenants, as set forth in the documents
creating the Special Common Properties. A Special Common Property shall
be established by the Landlord recording a document covering certain
portions or areas of the Land with such areas or facilities being owned
and maintained for the benefit of certain Tenants and their Occupants;

R.

Storm Drainage Easement - shall mean and refer to the specific rights,
privileges and easements which are established on the Land by the-Landlord
or on individual Building Sites by Landlord or the Tenant thereof
subsequent to approval pursuant to Section 6.3 hereof by the recording of
a Declaration of Easement in the records of the Clerk and Recorder of
Bernalillo County, New Mexico.
If required by the Architectural Review

•

•

-3-

Committee, with respect to an individual Building Site, the submittal of
the Declaration of Easement to the Architectural Review Committee by the
Tenant shall be mandatory prior to the time of Site Plan approval by the
Architectural Review Committee in accordance with the provisions of
Section 6.3 hereof. All such rights, privileges, and easements shall be
for the benefit of Landlord, and the Tenants, as more particularly
described therein. Such rights, privileges, and easements shall be a nonexclusive easement over and across a portion of the Building Site or the
Land for the purpose of permitting construction and maintenance of storm
drainage facilities and structures and the passage and accommodation of
storm water.

•

SECTION THREE
ADDITIONAL REAL PROPERTIES WHICH MAY BECOME
SUBJECT TO THESE REGULATIONS AND RESTRICTIONS
3.1

ADDITIONS TO THE PROPERTY
Additions may be made to the Land in any of the following ways:

3.2

(a)

Landlord shall have the right, but shall be under no obligation except as
hereinafter provided, to bring within the framework of these Regulations
and Restrictions, and make subject to the provisions hereof, additional
real properties that are contiguous to the Land.
A property shall be
"contiguous" for the purposes of this Section if a boundary of such
property adjoins a boundary of the Land; property shall be deemed
contiguous notwithstanding any intervening public streets or rights-of-way
or utility easements.

(b)

All additional real properties added to and brought within the framework
of these Regulations and Restrictions may include General Common
properties, special Common Properties, Signage Easements, Pedestrian
Easements, Landscaping Easements, Parking and Roadway Easements, and Storm
Drainage Easements. All Tenants, Subtenants, Occupants and the Landlord
shall have the rights to use and enjoy the General Common Properties and
easements.

(c)

Although the right to include additional real properties within the scope
of these Regulations and Restrictions is reserved to Landlord, no covenant
is herein made by Landlord that any additional real properties will be so
included.

•

PURSUANT TO MERGER
Any successor to Landlord, and subject to the limitation of Section 11.10, may
administer the Regulations and Restrictions, together with the regulations and
restrictions established with respect to any other real property additions, as
one scheme. No merger or consolidation, however, shall effect any modification,
change, or addition to these Regulations and Restrictions except as hereinafter
provided.
SECTION FOUR
PERMITTED USES AND PERFORMANCE STANDARDS

4.1

No noxious or offensive trades, services or activities shall be conducted on any
Building Site nor shall anything be done thereon which may be or become an
annoyance or nuisance to the Tenant, Subtenant or Occupant of other Building
Sites within the Land by reason of unsightliness or the excessive emission of
fumes, odors, glare, vibration, gases, radiation, dust, liquid waste, smoke or
noise.
-4-

•

•

4.2

Building Sites shall be utilized for office, laboratory research and development,
prototype manufacturing and assembly, hotel, conference facility, health club,
or incidental retail or such other uses as the Landlord shall permit in its sole
discretion, consistent with applicable zoning codes and regulations applicable
to the Land from time to time.
SECTION FIVE
REGULATIONS OF IMPROVEMENTS

•

5.1

IMPROVEMENTS GENERALLY.
No Buildings or Improvements shall be constructed,
erected, placed, altered, contained, or permitted on any Building Site until the
Site Plans, architectural renderings, sample materials, and all other Plans and
Specifications, as described hereinafter, therefore have been approved by the
Architectural Review Committee as more fully set forth in Section 7 of these
Regulations and Restrictions.

5.2

MINIMUM SETBACK LINES. The standards for building setbacks shall be as provided
in the Park Development Standards.
No Improvement of any kind, and no part
thereof, shall be placed on any Building Site closer to a property line than
therein provided.
All building setbacks shall be measured from the property
line.

5.3

BUILDING SITE COVERAGE. Building, open space, and landscaping coverage allowed
for each Building Site shall be in accordance with the Park Development
Standards. Parking structures shall not be calculated as Building area; however,
said structures shall be used only for the parking of vehicles of Tenants,
Subtenants or Occupants.

5.4

ROOFS.

5.5

A.

Roofs, or portions thereof, will not be permitted so as to be visible from
the street(s) or from buildings on other sites unless approved by the
Architectural Review Committee.

B.

All electrical, mechanical and solar apparatus, equipment, fixtures (other
than lighting fixtures), satellite or communications antennae, conduit,
ducts, vents, flues and pipes mounted or placed on the roof surface, or
extending above the roofline of any Building or structure, or located on
the exterior of any Building or structure, or outside a Building or
structure, shall be concealed from view from the street (s) and from
Buildings on other Building Sites in an architecturally treated manner
approved by the Architectural Review Committee, unless the Architectural
Review Committee has granted specific written approval of other measures
which would minimize the visual effects as viewed from the street(s) and
Buildings on other Building Sites.

EXTERIOR WALLS.
A.

•

There shall be no exterior walls of sheet or corrugated iron, steel,
aluminum, asbestos or similar materials, unless specific written approval
of the Architectural Review Committee is given.
In general, exterior
walls are to be stucco-finished masonry, concrete or equal material
approved by the Architectural Review Committee.
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B.

Exterior walls shall be painted or suitably treated and maintained in a
manner acceptable to the Architectural Review Committee. Exterior walls
shall not be repainted or refinished unless and until the Architectural
Review Committee has approved in writing the repainting or refinishing.

5.6

BUILDING HEIGHTS.
The heights of all Buildings and Improvements shall be in
accordance with the Development Standards.

5.7

OFF STREET PARKING. No parking shall be permitted on any street or at any place
other than on the paved parking spaces provided for and described hereinbelow,
or in parking structures as designated by Landlord.
Each Tenant or Subtenant
shall be responsible for compliance with the foregoing by its Occupants.
Adequate off-street parking shall be provided by each Tenant for the benefit of
Tenant, Subtenant and all Occupants. The location, number and size of parking
spaces shall be subject to approval by the Architectural Review Committee
pursuant to Section 7 hereof.
The minimum standards shall be determined in
accordance with the Park Development Standards.
All off-street parking and
access drives and loading areas shall be paved and properly graded to assure
proper drainage.
The Architectural Review Committee shall have the right to
require visual screening between any parking area and any other existing or
proposed Building Site or General Common Property.
Every Tenant shall be
responsible for all costs and expenses incurred in the installation and
maintenance of all parking spaces upon such Tenant's Building Site.

5.8

LOADING AREAS. All loading areas shall be screened, as may be required by the
Architectural Review Committee under the Park Development Standards. Streetside
loading will be allowed only if the loading area is at least seventy (70) feet
from the street right-of-way or one hundred (100) feet from the street center
line, whichever is greater, and screened as required in accordance with the Park
Development Standards.
Loading and service areas shall be designed as an
integral part of the building architecture.

5.9

EXCAVATIONS. No excavations shall be made except in connection with construction
of Improvements as approved by the Architectural Review Committee; and upon
completion thereof exposed openings shall be backfilled and compacted, and
disturbed ground shall be graded and leveled, and restored in accordance with the
approved Plans and Specifications.

5.10

STORAGE AREAS.
All exterior storage, including passenger vehicles owned and
operated by the Tenant, Subtenant or Occupants shall be visually screened from
all streets, and adjacent property by an opaque barrier adequate to screen stored
materials, in accordance with the Park Development Standards. No storage shall
be located between frontage street and any Building and there shall be no junk,
scrap, rubbish, trash, litter or other accumulate stored which will detract from
the appearance of the Building Site.

5.11

SIGNS. No signs shall be permitted anywhere within the Property without prior
written approval of the Architectural Review Committee. All signs shall conform
with written sign standards for the Land as specified in the Park Development
Standards and all applicable laws and governmental regulations.

5.12

REFUSE COLLECTION AREAS. All exterior refuse collection areas shall be totally
enclosed and visually screened, in accordance with the Park Development
Standards, by an opaque screen at least eight (8) feet in height, from all
streets, and adjacent property.
No refuse collection areas shall be located
between a frontage street and any Building.

5.13

LANDSCAPING.
A.

All Building Sites shall be landscaped only in accordance with the Park
Development Standards and a landscape plan submitted to and approved in
writing as part of the Plans and Specifications by the Architectural
-6-
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Review Committee prior to any development of the Building Site.
landscaping plan shall include and provide:

Such

lawns,
shrubs,
size, type and

(1)

Drawings and specifications with respect to
decorative plantings, trees and plants in the
location thereof;

(2)

An underground lawn sprinkling system;

(3)

screening of all storage, loading and unloading areas, and
additional screening as may be required under these Regulations and
Restrictions and the Park Development standards;

(4)

The lighting of Buildings,
lighting is to be used;

(5)

All other matters reasonably requested for inclusion
landscaping plan by the Architectural Review Committee.

parking areas

and other areas where
in

such

Further, it shall be the responsibility of the Tenant of a Building Site
to landscape and maintain the area between the lot lines of said Tenant's
Building Site and the curbs of any roadways adjacent to such Building
Site, except as provided in Section 5.14 below. All landscaping shall be
undertaken and completed in accordance with approved Plans and
Specifications and said Plans and Specifications may not be altered,
amended or revised without submitting a revised landscaping plan for prior
approval by the Architectural Review Committee.

B.

•

•

All landscaping required hereunder or otherwise to be provided on any
Building site shall be completed prior to occupancy of any Building to be
constructed on the Building Site; provided, however, if weather conditions
do not permit completion of the landscaping by such date, then Tenant
shall notify the Architectural Review Committee as soon as the Tenant
knows of such delay and the Architectural Review Committee may issue an
extension upon good cause shown and such landscaping shall be completed as
soon thereafter as weather conditions permit. The Tenant shall notify the
Architectural Review Committee of the completion of landscaping required
by the Plans and Specifications.
If any Tenant fails to undertake and
complete his landscaping within the time limit previously set forth
herein, Landlord may, at its option, after giving the Tenant ten (10)
days' written notice forwarded to Tenant (unless within said ten (10) day
period the Tenant of the Building Site shall proceed and thereafter pursue
with diligence the completion of such landscaping), undertake and complete
the landscaping of the Building in accordance with the landscaping plan.
If Landlord undertakes and completes such landscaping because of the
failure of Tenant to complete the same, the costs of such landscaping
shall be assessed against the Tenant, and if said assessment is not paid
within thirty (30) days after written notice of such assessment from
Landlord, said assessment will constitute a lien on the Building Site and
the Improvements and may be enforced as set forth in Section 7.7 hereof.
In addition to the foregoing, each Tenant shall deliver to Landlord no
later than ten (10) days subsequent to approval of the landscaping plans
by the Architectural Review committee, an irrevocable letter of credit in
form satisfactory to Landlord, issued by a commercial bank or savings and
loan association approved by Landlord, in the amount of the estimated cost
of the landscaping. Said letter may be drawn upon by Landlord to pay the
costs of completion of the landscaping, in the event that the landscaping
is not completed within the time schedule previously described herein and
Landlord elects to undertake and complete the same.
Upon completion of
the landscaping in accordance with the approved Plans and Specifications,
the letter of credit shall be promptly returned by Landlord to Tenant.
Notwithstanding the above, a Tenant may, with prior written approval of
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Landlord, furnish other security satisfactory to
completion of the landscaping plans as approved.
C.

5.14

to

insure

It is the intent of Landlord that all Building Sites, including the
Improvements and landscaping thereon, be maintained in a uniform, high
quality, first-class manner. The Tenant or Subtenant of a Building Site
shall be responsible for the landscaping maintenance of its Building Site,
and may contract to have such work performed by an independent landscape
contractor. If maintenance performed by such Tenant or Subtenant or its
contractor is not in compliance with the landscape maintenance standards
established by the Architectural Review Committee and such landscape
maintenance is not brought into compliance with such standards within
thirty (30) days (or such longer period of time as designated by Landlord
or the Architectural Review Committee, in its sole discretion) of the
delivery pursuant to Section 11.5 herein of written notice from Landlord
or said Committee setting forth the particulars of such non-compliance,
Landlord or its designee may, in its sole discretion, enter upon the
Building Site and undertake such landscape maintenance. All costs of such
maintenance undertaken by Landlord or
its
designee
under
such
circumstances shall be assessed against the Building Site upon which said
landscaping maintenance is performed and the Improvements located thereon
and failure to pay such assessment shall constitute a lien against the
property enforceable pursuant to Section 7.7.

•

MAINTENANCE
A.

B.

5.15

Landlord

Each Tenant or Subtenant of any Building Site shall keep his buildings,
improvements and appurtenances thereon in a safe, clean, maintained, neat,
wholesome condition and shall comply in all respects with all governmental
statutes,
ordinances,
regulations,
health
and
police
and
fire
requirements.
Each such Tenant or Subtenant shall remove at his own
expense any rubbish or trash of any character which may accumulate on its
Building Site. Rubbish, trash, garbage or other waste shall be kept only
in sanitary containers. All equipment for the storage or disposal of such
materials shall be kept in a clean and sanitary condition.
Rubbish and
trash shall not be disposed of on the Land by burning in open fires.

•

Each Tenant or Subtenant shall pay his Pro Rata Portion of General Common
Property Expenses, which shall include the expenses for the maintenance
(including landscaping maintenance), repairs, replacements and services
required in connection with the General Common Properties (including
General Common Properties on additional properties pursuant to Section 3
hereof).
Such expenses shall include, but not be limited to, lighting,
landscaping, cleaning, liability insurance premiums attributable to such
areas, expenses of attendants and security, if any, and all real and
personal property taxes, if any. Failure of a Tenant or Subtenant to pay
its Pro Rata Portion of General Common Property Expenses shall constitute
a lien against the Building Site and the Improvements enforceable as set
forth in Section 7.7 hereof. Each Tenant or Subtenant shall have the sole
responsibility for the expenses of maintenance (including landscape
maintenance), repairs, replacements and services required in connection
with the Pedestrian Easements, parking and Roadway Easements, and
Landscape Buffer, if any, located upon his Building Site, which expenses
shall include, but not be limited to, lighting, landscaping, cleaning,
liability insurance premiums attributable to such areas, costs of
attendants, if any, and all real and personal property taxes, if any.

UTILITY CONNECTIONS. All utility connections, including all electrical cable and
telephone connections and installations of wires to Buildings shall be made
underground from the nearest available power source. No transformer, electric,
gas or other meter of any type or other apparatus shall be located on any power
pole nor hung on the outside of any Building, but the same shall be placed on or
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•

below the surface of the Building Site and where placed on the surface shall be
adequately screened and fenced and all such installations shall be subject to
prior written approval of the Architectural Review Committee. The Architectural
Review Committee shall have the right to require any Tenant to grant on any
Building Site easements for utilities and stormwater drainage facilities within
the building setback of any Building Site to other Tenants of Building Sites or
to such utility companies or public agencies or authorities as it shall deem
necessary for the proper service to and maintenance of the Land.
5.16

•

SITE DRAINAGE
A.

Each Tenant shall be required to provide adequate stormwater drainage
facilities, including on-site ponding areas (if needed) and metering of
storm water runoff resulting from precipitation or storm sewers, or both,
in accordance with the requirements of the City of Albuquerque and
Bernalillo County and any other applicable governmental agency or
authority and with the Park Development Standards, and any master drainage
plan for the Land as prepared by Landlord.

B.

The change in storm water runoff between the historical (undeveloped)
condition and the developed condition shall be measured as the increased
flow resulting from changes in co-efficient of storm water runoff and the
time of concentration. An engineer's report comparing the historical and
developed conditions and recommending adequate methods of developed
conditions and recommending adequate methods of detention and drainage
shall be submitted by each Tenant to the Architectural Review Committee
for approval as part of the Plans and Specifications for any Building as
provided herein.
If required, detention shall be accomplished by
providing ponding areas for storage of storm water on rooftops, in parking
areas, in landscaped areas, in graded drainage swales, and by such other
methods, including Storm Drainage Easements, as may be approved by the
Architectural Review Committee.
SECTION SIX
APPROVAL OF PLANS

6.1

ARCHITECTURAL REVIEW COMMITTEE.
There is hereby established an Architectural
Review Committee whose members shall be appointed by the Landlord.
This
Committee shall consist of not less than three (3) nor more than five (5)
members.
Members of the Architectural Review Committee shall serve at the
pleasure of Landlord.
The vote of a majority of members shall constitute the
action of the Architectural Review Committee. The Landlord or the Architectural
Review Committee shall adopt standards and regulations ("Park Development
Standards") in accordance with the purposes and intent of these Regulations and
Restrictions governing the design and construction of all Improvements on the
Land. The Architectural Review Committee shall have the authority to amend the
Park Development Standards from time to time, as it deems appropriate; provided,
however, that any such amendments must receive the approval of the Landlord and
the approval of each Tenant to the extent required by the Parcel Ground Lease for
that Tenant. The Park Development Standards shall have the same force and effect
and shall be enforceable as these Regulations and Restrictions.

6.2

No improvements shall be constructed, erected, placed, altered, maintained or
permitted on any Building Site nor shall any construction or excavation
whatsoever be commenced or construction vehicles be placed on a Building Site
until plans and specifications with respect thereto in manner and form
satisfactory to the Architectural Review Committee showing:

(i)

•

The Site Plan showing, among other things, the location and
dimension of all intended Improvements, including (a) Building(s),
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(b) other structures, (c) motor vehicle parking areas and facilities
including the number and size of parking spaces, (d) loading and
storage facilities and areas, (e) areas to be landscaped, (f) signs,
(g) light fixtures, (h) means of ingress and egress, (i) curb cuts,
(j) traffic patterns, (k) drives and driveways, (1) walkways and
trails, and (m) screening;
( ii)

Drawings and specifications of all exterior surfaces, showing
elevations, and including the color, quality and type of exterior
construction materials;

(iii)

Grading and drainage plans, including existing and proposed grade
levels, the invert elevation of all sanitary and storm sewer
connections and the location of all utility connections;

(iv)
(v)
(vi)

(vii)

(viii)

•

A landscaping plan;
The type,
fixtures;

style,

size and candle power of all outdoor lighting

Drawings and design specifications of all proposed signs, including
the colors thereof and the quality and materials to be used in the
manner of illumination;
Proposed use of Building(s) and the Building Site; and
All such other information as may be reasonably required which will
enable the Architectural Review Committee to determine the location,
scale, design, character, style and appearance of the Tenant' s
intended improvements.

All of the foregoing (hereinafter collectively called "Plans and Specifications")
shall conform to the applicable provisions of these Regulations and Restrictions
and the Park Development Standards.
Such Plans and Specifications shall be
submitted in writing over the signature of the Tenant of the Building Site or the
Tenant's authorized agent. The Architectural Review Committee shall have the
right to charge persons submitting such plans, other than Landlord, a reasonable
fee for reviewing each application for approval of the Plans and Specification
in an amount established by Landlord from time to time.
such fee shall be
payable at the time of submission by a Tenant or its agent of Plans and
Specifications to the Architectural Review Committee.
6.3

The Architectural Review Committee may require that the Plans and Specifications
be accompanied by a Declaration of Easement with respect to Landscape Buffer,
Pedestrian Easements, Signage Easements,. Parking and Roadway Easements, and Storm
Drainage Easements to be located upon the Building Site, in forms approved by the
Architectural Review Committee, which forms shall include the approval of any
Mortgagee of the Building Site, and shall be submitted with the appropriate
recording fee.
Upon completion of the Landscape Buffer, Pedestrian Easement,
Signage Easement and Storm Drainage Easement, if any, on any individual Building
Site, the Tenant thereof shall submit to the Architectural Review Committee a
revised Declaration of Easement, certifying the exact location of such Landscape
Buffer, Pedestrian Easement, Signage Easement, Parking and Roadway Easement and
Storm Drainage Easement, if any, due to construction discrepancy, and said
revised Declaration of Easement, if any shall be submitted with the appropriate
recording fee. The Declarations of Easement, if any and the revised Declarations
of Easement, if any, shall conform to the overall scheme and plan for the
development of the Land and Building Site as set forth herein.

6 .4

Landlord and the directors, of f icers and employees of Landlord, and the
Architectural Review Committee members (hereinafter called the "Committee
Members") shall not be personally liable to the Tenants, Subtenants, or
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•

occupants, for any mistake of judgment or for any other acts or omissions of any
nature whatsoever as directors, officers, employees or Committee Members, except
for willful misconduct. The foregoing provision shall be in addition to Section
6.8 hereof and not in lieu thereof.
6.S

Until relinquished, Landlord, in its own name and/or on behalf of the
Architectural Review Committee, and all Tenants, Subtenants and occupants, shall
have the right to enforce the terms and provisions of these Regulations and
Restrictions and Park Development Standards. Landlord shall have the right to
transfer its duties or responsibilities pursuant to Section 11.10, below,
whereupon such transferee shall have the right and the duty to enforce these
Regulations and Restrictions and Park Development Standards and attempt to
prevent any violations thereof.

6.6

Approval of the Plans and Specifications shall be based, among other things, on
adequacy of Building Site dimensions, conformity and harmony of external design
with neighboring structures, effect of locations and use of improvements on
neighboring Building Sites, operations and uses; relation of topography, grade
and finished ground elevation of the Building Site being improved to that of.
neighboring Building sites; proper facing of main elevation with respect to
nearby streets; and conformity of the Plans and Specifications to the Park
Development Standards, and the purpose and intent of these Regulations and
Restrictions.
The Architectural Review Committee shall not arbitrarily or
unreasonably withhold its approval of such Plans and Specifications.

6.7

If the Architectural Review Committee fails either to approve or to disapprove
such Plans and Specifications (including resubmissions of disapproved Plans and
Specifications which have been revised) within thirty (30) days after the same
have been submitted to it (provided that all required information has been
submitted), it shall be conclusively presumed that said Plans and Specifications
have been approved, subject, however, to the restrictions contained in Section
5 hereof.
The Architectural Review Committee shall notify the Tenant or
Subtenant in writing upon receipt of all required Plans and Specifications and
the aforesaid thirty (30) day period shall commence on the date of such
notification.

6.8

If the Landlord, the Architectural Review Committee or any other Tenant or
Subtenant fails to commence an action to abate or enjoin any Improvement which
is constructed upon a Building Site in violation of the provisions of this
Section 6 within six (6) months after the completion of all Improvements upon the
Building Site, the Improvements shall be conclusively presumed to have been
approved, subject, however, to the restrictions contained in Section 5 hereof.

6.9

Neither the Architectural Review Committee, nor Landlord or their respective
successors or assigns shall be liable in damages to anyone submitting Plans and
Specifications to them for approval, or to any Tenant, Subtenant or Occupant of
land affected by these Regulations and Restrictions by reason of mistake in
judgment, negligence or nonfeasance arising out of or in connection with the
approval or disapproval or failure to approve any such Plans and Specifications.
Every person who submits Plans and Specifications to the Architectural Review
Committee for approval agrees, by submission of such Plans and Specifications,
and every Tenant or Subtenant or Occupant of any said Building Sites agrees, by
acquiring title thereto or an interest therein, that he will not bring any action
or suit against the Architectural Review Committee, or Landlord to recover any
such damages. Approval by the Architectural Review Committee or Landlord shall
not be deemed to constitute compliance with the requirements of any local
building codes and it shall be the responsibility of the Tenant or Subtenant or
agent submitting Plans and Specifications to the Architectural Review Committee
to comply therewith. Approval in writing of all Plans and Specifications and
amendments thereof must be obtained from the Architectural Review Committee prior
to the issuance of any building permits.
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6.10

6.11

Upon written request of any Tenant or Subtenant or agent, the Architectural
Review Committee may waive any of the. requirements for obtaining approval of
Plans and Specifications upon good cause shown.
Any waiver issued by the
Architectural Review Committee pursuant to this section must be in writing and
no waiver, express or implied, shall be granted unless in writing executed by a
properly authorized person.

•

Any inconsistency between these Regulations and Restrictions and the Park
Development Standards will be governed by the Regulations and Restrictions.
SECTION SEVEN
COVENANTS FOR MAINTENANCE AND ASSESSMENT

7 .1

CREATION OF LIEN AND PERSONAL OBLIGATION FOR ASSESSMENTS.
Each Tenant, by
acceptance of a deed or Parcel Ground Lease to his Building Site, whether or not
it shall be so expressed therein, or by acceptance or any other conveyance
thereof (except a conveyance in connection with the establishment of a Mortgage),
and every Occupant of such Building Site shall be deemed to covenant and agree
to pay to Landlord (i) annual assessments or charges; (ii) special assessments
for repair, replacement or maintenance of capital improvements; (iii) special
assessments in connection with a Tenant's or Subtenant's failure to perform the
required exterior maintenance of his Building Site and the Improvements located
thereon, all as herein described with more particularity; and (iv) special
assessments to provide for costs incurred by virtue of unforeseen emergencies,
including, but not limited to, unusual snowfalls or heavy rains. All assessments
herein provided for shall be assessed by Landlord or its assignee as provided in
Section 11.10. The annual assessment shall be levied on an annual basis, and a
special assessment shall be levied from time to time as and when determined by
Landlord.
All assessments described aforesaid together with such interest
thereon and costs of collection thereo~ as are hereinafter provided, shall be a
charge on the land and shall be a continuing lien upon the Building Site and
Improvements against which each such assessment is made, subject to foreclosure
in accordance with applicable law, but any such lien shall be subordinate to any
valid Mortgage affecting such Building Site. Each such assessment, together with
interest thereon and costs of collection thereof, shall also be the personal
obligation of the Tenant, Subtenant and Occupant of such Building Site at the
time the assessment falls due, and in the event there is more than one Tenant,
Subtenant or occupant, such obligations shall be joint and several and shall
commence on the date of delivery of a deed or Parcel Ground Lease from Landlord
to Tenant.

7.2

PURPOSE AND USE OF ANNUAL ASSESSMENTS OR CHARGES. The annual assessments or
charges levied under this Section as provided for in Section 7.1 above shall be
used exclusively for the purposes of promoting the health, safety, and welfare
of all Tenants, Subtenants and occupants, and in particular for the repair,
operation, and maintenance of the General Common Properties, including a
reasonable administrative fee or charge for administering the General Common
Properties, and any services or facj,lities devoted to such purposes.
In
addition, the annual assessments or charges may, at the discretion of Landlord,
include a reserve for replacement of and repairs to the Improvements located on
the General Common Properties.

7.3

SPECIAL ASSESSMENTS FOR CAPITAL IMPROVEMENTS AND EMERGENCIES. In addition to the
annual assessments described aforesaid, Landlord may levy in any year one or more
special assessments, applicable to that year only, for the purpose of defraying
in whole or in part the cost of any reconstruction, unexpected repair or
replacement of a capital Improvement upon the General Cornmon Properties and/or
Special Cornmon properties, including the necessary fixtures and personal property
related thereto, or for the purpose of defraying in whole or in part the cost of
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any construction or reconstruction, unexpected repair or replacement, including
land rehabilitation and restoration necessitated by an emergency.
7.4

CAPITAL COHTRIBUTIONS FOR IMPROVEMENTS, REPAIRS, AND REPLACEMENTS. In addition
to the annual or special assessments described aforesaid, Landlord may levy in
any year, either as part of the annual assessment or the special assessment, an
assessment to be set aside as a capital reserve for major repairs to or
replacements of Improvements located on the General Common properties. Any funds
so collected shall be designated by Landlord as capital contributions by the
Tenants or Subtenants thereof, as applicable, and shall be segregated and
utilized solely for the purposes aforesaid.

7 .5

SPECIAL ASSESSMENTS FOR EXTERIOR MAIHTEHAHCE. In the event any Tenant, Subtenant
or Occupant shall fail to maintain his Building Site and/or the Improvements
situated thereon in a manner satisfactory to the Architectural Review Committee,
Landlord shall have the right, through its agents and employees, to enter upon
said Building Site and to repair, maintain, and restore the same and the exterior
of the Buildings and any other Improvements erected thereon in the manner
contemplated by the above provisions.
The cost of such exterior maintenance
shall thereupon be deemed to be a special assessment to which such Building Site
and its Tenant, Subtenant and occupant shall be subject as aforesaid.

7.6

DATE OF COMMENCEMENT AND DETERMINATION OF AHHUAL AND SPECIAL ASSESSMENTS AND
ASSESSMENT DEPOSIT. The annual assessments provided for herein shall commence
on such date as shall be specified by Landlord or in any Parcel Ground Lease
hereto affecting a particular parcel of real property brought within the
framework of these Regulations and Restrictions or on the first day of the
calendar year following the date of such Parcel Ground Lease if no other date is
specified. Assessments shall be on a full calendar year basis. At least thirty
(30) days in advance of the beginning of each calendar year, Landlord shall fix
the amount of the annual assessment against each Building Site by estimating the
charges and expenses to be incurred by Landlord for the purposes set forth in
these Regulations and Restrictions.
A year-end adjustment may be made by
Landlord as is necessary to reflect the actual cost of such expenses. The annual
assessments shall be due and payable to Landlord by each Tenant or Subtenant in
monthly installments and shall be accompanied by an itemized statement of such
costs and the manner in which such share was determined.
Each Tenant or
Subtenant shall pay the amount shown on the statement no later than the date
thirty (30) days after receipt of such statement.
In addition, Landlord may
require an amount to be deposited with Landlord at the time of the first
conveyance or Parcel Ground Lease of any Building Site from Landlord to any
purchaser or Parcel Ground Lessee, as applicable, thereof, and which deposit
shall not bear interest and may be retained by Landlord as working capital and
as security for the payment of future annual and special assessments. The annual
and special assessments shall be in such amounts as are fixed by Landlord and
shall be without limitation unless otherwise specified in a Parcel Ground Lease
affecting a particular parcel of real property brought within the framework of
these Regulations and Restrictions.

7.7

EFFECT OF NON-PAYMENT OF ASSESSMENTS AND PERSONAL LIABILITY OF OWNER.

•

A.

•

If an assessment is not paid on the date when due (being the date
specified in Section 7.6 hereof), then such assessment shall be deemed
delinquent and shall thereupon be deemed, together with such interest
thereon and costs of collection thereof as hereinafter provided, a
continuing lien upon the Building Site and all Improvements thereon and
such continuing lien shall bind the Building Site and all Improvements
thereon in the hands of the then Tenant or Subtenant, his heirs, devisees,
personal representatives, successors, and assigns.
In addition to the
lien upon the Building Site and all Improvements thereon, it shall be the
personal obligation of each Tenant or Subtenant to pay the assessment
affec~ing his Building Site assessed during its ownership period and such
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personal obligation shall continue even though the Tenant's or Subtenant' s
interest in such property shall be transferred.

B.

If any assessment is not paid within thirty (30) days after its due date,
it shall bear interest from the due date at a rate equal to five percent
(5%) above the then Prime Rate, but in no event greater than the amount
permitted by applicable law. Landlord may bring legal action against the
Building Site and the Improvements thereon and/or the Tenant or Subtenant
thereof to collect any unpaid assessment and there shall be added to the
amount of such assessment all costs incurred by Landlord in foreclosing or
attempting to foreclose the lienor in collecting or attempting to collect
the amount owing, including any reasonable attorneys' fees. If the lien
is foreclosed, it shall be foreclosed under the same procedure applicable
to the foreclosure of mortgages and the redemption period following any
judicial sale shall be one (1) month in lieu of nine (9) months.

C.

In addition to any other remedy provided herein, the Landlord may consider
nonpayment of any assessment as an event of default under any Parcel
Ground Lease and may proceed to exercise all remedies under the Parcel
Ground Lease.

7.8

SUBORDINATION OF THE LIEN TO MORTGAGES. As provided aforesaid, the lien of the
assessments provided for herein shall be subordinate to the lien of any bona fide
security device, including the lien of any Mortgage or any sale and leaseback
transaction now or hereafter placed upon the Building Site subject to assessment;
provided, however, such subordination shall apply only to the assessments which
have become due and payable prior to a decree of foreclosure, or other proceeding
in lieu of foreclosure. Such sale or transfer shall not release such Building
Site from liability for any assessment thereafter becoming due, nor from the lien
of any such subsequent assessments.

7.9

PROPERTY NOT SUBJECT TO ASSESSMENT. The following parts of the Land shall be
exempt from assessments charges and liens created by these Regulations and
Restrictions:

7.10

(a)

All parts of the Land dedicated to and accepted by Bernalillo County, the
City of Albuquerque, and any other public or quasi-public authority; and

(b)

All General Common Property whether or not located within a Building Site.

•

•

LANDLORD'S MAINTENANCE OBLIGATIONS. Subject to Landlord receiving reimbursement
pursuant to the assessment provisions, until Landlord shall have assigned its
rights and obligations with respect to the General Common Properties and other
maintenance obligations to an assignee", association, successor or transferee, it
shall maintain, repair, replace and renew or cause to be maintained, repaired,
replaced or renewed the General Common Properties and other maintenance
obligations in a clean, sightly, safe and first-class condition.
Such
maintenance to the extent not performed by a governmental or quasi-governmental
authority or a Tenant or Subtenant shall include, but shall not be limited to:
(i) the repair, replacement, renewal and cleaning of all lighting fixtures,
signs, entrance monuments and markers, traffic control signals and signs; and
(ii) the mowing, watering, fertilizing, replanting and replacing of landscaping.
The maintenance of dedicated streets shall exclude repairs or reconstruction of
such streets.
SECTION EIGHT
ENFORCEMENT

8.1

ABATEMENT AND SUIT. The regulations and restrictions herein contained shall run
with the land, and be binding upon and inure to the benefit of Landlord the
-14-

•

•

Tenant, Subtenants, and the Occupants of every Building Site. These regulations
and restrictions may be enforced as provided hereafter by Landlord acting for
itself, and the Architectural Review Committee on behalf of Landlord or all
Tenants. Each Tenant, by acquiring an interest in the Land, irrevocably appoints
Landlord, and the Architectural Review Committee as its attorney-in-fact for such
purposes; provided, however, that if a Tenant or Subtenant notifies Landlord in
writing of a claimed violation of these Regulations and Restrictions and fails
to take effective action within thirty (30) days after receipt of such
notification, then, and only in that event, a Tenant or Subtenant may separately,
at its own cost and expense, enforce these Regulations and Restrictions as herein
provided. All Tenants and Subtenants seeking to enforce these Regulations and
Restrictions shall be bound by all waivers issued by the Landlord. Violation or
breach of any restriction herein contained shall give to Landlord the right to
enter upon the Building Site upon or as to which said violation or breach exists
and to summarily abate and remove, at the expense of the Tenant or Subtenant
thereof any Improvement or condition that may be or exist thereon contrary to the
intent and meaning of the provisions hereof, or to prosecute an appropriate
proceeding at law or in equity against the person or persons who have violated
or are attempting to violate any of these Regulations and Restrictions to enjoin
or prevent them from doing so, to cause said violation to be remedied or to
recover damages for said violation.
In any legal or equitable proceeding for the enforcement or to restrain the
violation of these Regulations and Restrictions or any provisions hereof, the
losing party or parties shall pay the attorney's fees of the prevailing party or
parties, in such amount as may be fixed by the court in such proceedings. All
remedies provided herein or at law or in equity shall be cumulative and not
exclusive.

•

•

8.2

INSPECTION. Landlord may from time to time at any reasonable hour or hours,
enter and inspect any property subject to these Regulations and Restrictions to
ascertain compliance therewith •

8.3

RESPONSIBILITY FOR AND FAILURE TO ENFORCE RESTRICTIONS. Landlord shall not be
liable for enforcement of or for failure to enforce any provision, restriction
or condition of these Regulations and Restrictions and the failure of Landlord
or any Tenant or Subtenant to enforce any of the provisions, restrictions or
conditions of these Regulations and Restrictions shall in no event be deemed a
waiver of the right to do so thereafter or to enforce any other provision,
restriction of condition.

8.4

DEEMED TO CONSTITUTE A NUISANCE.
Every violation of these Regulations and
Restrictions or any part thereof is hereby declared to be and to constitute a
nuisance, and every public or private remedy allowed thereof by law or equity
against a Tenant, Subtenant or Occupant shall be applicable against every such
violation and may be exercised by Landlord.

8.5

LIQUIDATED DAMAGES. Notwithstanding any other provision of these Regulations and
Restrictions to the contrary, upon violation of any provision of these
Regulations and Restrictions or the Park Development Standards, which violation
is of a kind and nature that damages resulting therefrom are not easily
determinable or ascertainable, the Tenant or Subtenant who commits such violation
or whose Occupants commit such violation and shall be liable for an amount equal
to Five Hundred Dollars ($500.00) as liquidated damages for each day during which
such violation continues to incur. ~ll damages accruing to the benefit of the
Landlord which are in the form of liquidated damages shall constitute a lien upon
the Building Site and the Improvements of such Tenant or Subtenant and may be
enforced as set forth in Section 7.7 hereof, subordinate to any valid Mortgages
as provided therein.

8.6

CERTIFICATE OF COMPLIANCE. Upon payment of a reasonable fee as determined by
Landlord from time to time, and upon written request of any Tenant or Subtenant;
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Occupant; prospective subtenant or Occupant; Mortgagee; or prospective Mortgagee
of any real property covered by these Regulations and Restrictions, Landlord
shall issue an acknowledged certificate in recordable form setting forth the
amounts of any unpaid assessments, if any, and setting forth generally whether
or not to the best of Landlord's knowledge said Tenant or Subtenant is in
violation of any of the terms and conditions of these Regulations and
Restrictions, and said Certificate shall be conclusive upon Landlord in favor of
the persons who rely thereon in good faith other than a Tenant or Subtenant who
is in violation of any such terms and conditions.
Such certificate shall be
furnished by Landlord within a reasonable time, but not to exceed thirty (30)
days, from the receipt of a written request for such certificate.

•

SECTION NIRE
RIGHTS IN COMMON PROPERTIES
9.1

TENANTS, EASEMENTS, AND RIGHTS OF ENJOYMENT.
Subject to the provisions
hereinafter set forth in this Section 9, every Tenant and Subtenant shall have
a right and easement of enjoyment in and to the General Common Properties and
such easement shall be appurtenant to and shall pass with any leasehold interest
to every Building Site which is subject to these Regulations and Restrictions.

9 .2

RESERVATION OF CERTAIN RIGHTS TO LANDLORD IN THE GENERAL COMMON PROPERTIES. The
rights and easements of enjoyment created hereby with respect to the General
Common Properties shall be subject to the following:
(a)

The right of Landlord to dedicate or transfer all or any part of the
General Common properties to any public agency, authority, or utility
company serving the Land, for such purposes and on such conditions as may
be agreed to by Landlord consistent with the intent of these Regulations
and Restrictions.

(b)

The right of Landlord to grant easements and/or rights-of-way to such
utility companies or public agencies or authorities as it shall deem
necessary for the proper service'and maintenance of the Land and Tenants
or Subtenants shall be obligated to grant such easements and/or rights-ofway upon the request of the Architectural Review Committee, as provided in
Section 6, from time to time.

(c)

The rights of Landlord to grant temporary easements upon the General
Common Properties for storage of construction materials, dirt, and similar
items to Tenants and Subtenants, or to Landlord during the construction of
Improvements upon any areas within the Land; provided, however, that
following the completion of such construction, such grantees shall
forthwith proceed to remove all materials and dirt from the General Common
Properties and restore the same to their condition existing immediately
prior to their use therefore, or to a condition acceptable to the
Architectural Review Committee, all at the sole cost and expense of said
Tenant, Subtenant or Landlord or, as the case may be.
If the grantee(s)
shall fail to undertake and complete such removal and restoration within
sixty (60) days after such completion of construction, Landlord may, at
its option, after giving such grantee ten (10) days' prior written notice
(unless within said ten (10) day period such grantee shall proceed and
thereafter pursue with diligence such removal and restoration), undertake
and complete the removal of all materials and dirt from the General Common
Properties and restore the same to their condition existing immediately
prior to their use therefore or to a condition acceptable to the
Architectural Review Committee. If Landlord undertakes and completes such
removal and restoration because of the failure of the grantee to complete
the same, the cost of such removal and restoration shall be assessed
against the grantee; and if such assessment is not paid within thirty (30)
-16-
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days after written notice of such assessment from Landlord to said
grantee, it shall constitute a lien on the Building Site, including
Improvements thereon, for whose benefit the easement was granted and may
be enforced as set forth in Section 7 hereof.
(d)

The right of Landlord to impose reasonable regulations and restrictions.
regarding the General Common Properties in addition to those set forth
herein at the time of conveyance of such real properties, and such
regulations and restrictions, will be incorporated by reference and made
a part of these Regulations and Restrictions.

(e)

The right of Landlord to adjust or grant private access easements over the
General Common Properties in addition to or in substitution for platted
easement rights if, in the opinion of the Architectural Review Committee,
such adjustments or grants would be desirable.

(f)

The right of Landlord to (1) enter into lease agreements, either as lessee
or lessor, with third parties, for purposes and subject to such conditions
as they may deem appropriate; (2) enter into contractual or reciprocal
agreements with third parties to provide, receive, or exchange services;
provided, however, that Landlord shall be fully reimbursed for its costs
and expenses incurred in providing such services; (3) contract with
governmental entities for the rental and use of equipment and/or exchange
of services on a fee basis or otherwise; (4) construct emergency
facilities; and (5) erect informational signs as appropriate.

9.3

EASEMENTS AND RIGHTS OF ENJOYMENT IN THE PARKING AND ROADWAY EASEMENTS. Subject
to the provisions hereinafter set forth in this Section 9, Landlord and the
Tenants and Subtenants specified or designated by Landlord, shall have a right
and easement of enjoyment in and to the Parking and Roadway Easements located on
individual Building Sites as established from time to time by the Architectural
Review Committee by the recording of a Declaration of Easement in the office of·
the Clerk and Recorder of Bernalillo County, New Mexico, in accordance with the
provisions of Section 6.

9.4

TITLE TO PARKING AND ROADWAY EASEMENTS. Landlord and the Tenants and Subtenants
specified or designated by Landlord, shall be designated as grantees in the
Declaration of Easement to be granted by a Tenant with respect to the Parking and
Roadway easement to be located on his Building Site. Such easement shall be for
the benefit and enjoyment of Landlord and such Tenants and Subtenants, as
specified or designated by Landlord. Notwithstanding anything contained herein
to the contrary, the Tenant of any Building Site shall always retain legal title
to the leasehold estate encumbered by the Parking and Roadway Easement.

9.5

EXTENT OF RIGHTS AND PRIVILEGES IN THE PARKING AND ROADWAY EASEMENTS. The rights
and privileges of enjoyment in the Parking and Roadway Easements created hereby
shall be subject to the following:
(a)

The right of any Tenant to grant easements and rights-of-way over, across,
and under the Parking and Roadway Easement located upon such Tenant' s
Building Site to such utility companies, public agencies or authorities as
he shall deem necessary for the proper service and maintenance of its
Building Site, and said Tenant shall be obligated to make such grant upon
the request of Landlord from time to time.

(b)

The right of any Tenant to grant temporary easements for storage of
construction materials, dirt, and similar items upon the Parking and
Roadway Easement located upon its Building Site to any other Tenant,
Subtenant, or to Landlord during the construction of Improvements upon any
areas within the Land; provided, however, that following completion of
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such construction, such grantee(s) shall forthwith proceed to remove all
materials and dirt from the Parking and Roadway Easement and restore the
same to its condition existing immediately prior to its use therefore, or
to a condition acceptable to the Architectural Review Committee, all at
the sole cost and expense of said grantee.
9.6

PROPERfi RIGHTS AND RESTRICTIONS ON SPECIAL COMMON PROPERTIES.
As provided
above, Landlord reserves the right to set aside from time to time certain
portions of the Land as Special Common properties for the benefit of more than
one (1) but less than all Building Sites. In addition, the Tenants or Subtenants
of any combination of Building Sites shall have the right with respect to their
Building Sites to set aside from time to time certain portions thereof as Special
Common Properties after first having the written approval of Landlord, Tenants
or Subtenants, as the case may be, shall have the right to designate and
determine (i) the nature, type, and kind thereof; (ii) the entity which shall
hold title thereto; (iii) the time when title will be conveyed; (iv) the parties
who shall have a right and easement of enjoyment in and to the same; and (v) the
basis for allocation of expenses by assessment for the installation, repair,
maintenance, and servicing of Improvements to be located on the Special Common
properties. The person or entity holding title to any Special Common Property
shall have the right of assessment against the Building Site of any Tenant or
Subtenant permitted to use such Special Common Properties in the same manner as
Landlord is herein granted such rights with respect to the General Common
Properties.
Such assessments shall likewise constitute a lien against the
Building Site of said Tenant or Subtenant permitted to use such Special Common
Properties and shall become due and payable in all respects as provided in
Section 7 hereof.

9.7

USE OF GENERAL AND SPECIAL COMMON PROPERTIES BY LANDLORD. Landlord shall each
have the right to use all General and special Common Properties, including
streets, private roads, walkways, trails, and other areas within the Project for
purposes of providing the services which it is obligated to perform hereunder •

9.8

EASEMENTS AND RIGHTS OF ENJOYMENT IN THE LANDSCAPE BUFFER.
Subj ect to the
provisions hereinafter set forth in this Section 9, Landlord and Tenants and
Subtenants specified or designated by Landlord shall have a right and easement
of enjoyment in and to the Landscape Buffer located on individual Building Sites
as established from time to time by the Architectural Review Committee by the
recording of a Declaration of Easement in the office of the Clerk and Recorder
of Bernalillo County, New Mexico, in accordance with the provisions of Section
6 hereof.

9.9

TITLE TO LANDSCAPE BUFFER. Landlord and the Tenants and Subtenants specified or
designated by Landlord shall be designated as grantee in the Declaration of
Easement to be granted by a Tenant with respect to the Landscape Buffer to be
located on its Building Site.
Such easements shall be for the benefit and
enjoyment of Landlord and such Tenants and Subtenants as specified or designated
by Landlord for the purpose of installing and maintaining (including repair and
replacement) certain landscape improvements thereon. Notwithstanding anything
contained herein to the contrary, the Tenant of any Building Site retains legal
title to the leasehold estate encumbered by the Landscape Buffer.

9.10

EASEMENTS AND RIGHTS OF ENJOYMENT IN THE PEDESTRIAN EASEMENTS. Subject to the
provisions hereinafter set forth in this Section 9, Landlord and Tenants and
Subtenants as specified or designated by Landlord shall have a right and easement
of enjoyment to the Pedestrian Easements located on individual Building Sites as
established from time to time by the Architectural Review Committee by the
recording of a Declaration of Easement; in the office of the Clerk and Recorder
of Bernalillo County, New Mexico, in accordance with the provisions of Section

•

•

6 •
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9.11

TITLE TO PEDESTRIAN EASEMENTS.
The Landlord and Tenants and Subtenants as
specified or designated by Landlord shall be designated as grantees in the
Declaration of Easement to be granted by a Tenant with respect to the Pedestrian
Easements to be located upon its Building Site. Such Pedestrian Easements shall
be for the benefit and enjoyment of the Landlord and the Tenants or Subtenants
as specified or designated by Landlord.
Notwithstanding anything contained
herein to the contrary, the Tenant of any Building Site retains legal title to
the leasehold estate encumbered by the Pedestrian Easements and shall maintain
the same.

9.12

EASEMENTS AND RIGHTS OF ENJOYMENT IN THE SIGNAGE EASEMENTS.
Subject to the
provisions hereinafter set forth in this Section, the Landlord and the Tenants
or Subtenants as specified or designated by Landlord shall have a right and
easement of enjoyment in and to the Signage Easements located on individual
Building Sites as established from time to time by the Architectural Review
Committee by the recording of a Declaration of Easement in the office of the
Clerk and Recorder of Bernalillo County, New Mexico, in accordance with the
provisions of Section 6 hereof.

9.13

TITLE TO SIGNAGE EASEMENTS. Landlord and the Tenants or Subtenants as specified
or designated by Landlord shall be designated as grantee in the Declaration of
Easement to be granted by a Tenant with respect to the Signage Easements to be
located on his Building Site. Such signage Easements shall be for the benefit
and enjoyment of Landlord and the Tenants or Subtenants as specified or
designated by Landlord.
Notwithstanding anything contained herein to the
contrary, the Owner of any Building Site retains legal title to the leasehold
estate encumbered by the Signage Easements.
SECTION TEN

•

•

DURATION, MODIFICATION, AND TERMINATION
10.1

DURATION AND TERMINATION.
These Regulations and Restrictions, and the
provisions, restrictions, and conditions combined herein shall run with and bind
the Land and shall remain the effect, and shall inure to the benefit of, and be
enforceable by Landlord and any Tenant or Subtenant of a portion of the Land
subject
to
the
Regulations
and
Restrictions,
their
heirs,
personal
representatives, successors in interest and assigns for the term of the Parcel
Ground Lease.

10.2

MODIFICATION AND TERMINATION DURING THE TERM.
During the term of the Parcel
Ground Lease these Regulations and Restrictions, or any provision hereof, may be
altered, removed, modified or terminated, as to the Land, or any portion thereof
by Landlord, at its sole discretion, upon written notice to all Tenants, but not
Subtenants or Occupants, of the Land.
No amendment to these Regulations and
Restrictions shall be effective unless and until written notice stating the
proposed amendment shall have been sent to every Tenant, but not Subtenants or
occupants, at least sixty (60) days in advance of any action taken.
Any such
termination, extension, modification, or amendment shall be immediately effective
upon the expiration of said sixty (60) day notification period. Any amendment
will require the consent of Tenants only to the extent required by the Parcel
Ground Lease applicable to such Tenant.

10.3

WAIVER. Landlord, without the consent of any third party, may waive any of the
provisions of these Regulations and Restrictions and any of the provisions of the
Park Development Standards.
No such waiver shall be enforceable unless it is
contained in writing signed by the Landlord •
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SECTION ELEVEN
MISCELLANEOUS
11.1

MORTGAGES-DEEDS OF TRUST. Breach of any of the foregoing covenants, regulations
and restrictions, shall not defeat or render void the lien of any mortgage or
deed of trust made in good faith and for value within the Land; but said
covenants, regulations and restrictions, shall be binding upon and effective
against any Tenant or Subtenant whose title thereto is acquired by foreclosure
trustee's sale or otherwise.

11.2

CONFLICTS.
Zoning ordinances, building codes and regulations, and any other
governmental restrictions and requirements shall be observed. In the event of
any conflict between these Regulations and Restrictions and any such governmental
codes, regulations, restrictions, and requirements, the more restrictive
standards shall apply. Any approval of Landlord required in these Regulations
and Restrictions, does not in any way relieve Tenants, Subtenants and Occupants
from obtaining approvals required by any governmental body having jurisdiction.

11.3

EFFECT OF DEVELOPMENT PLAN AND OTHER DOCUMENTS FILED WITH GOVERNMENT AGENCIES.
Any plans, studies, drawings and related documents concerning the development of
the Land ("Master Plan" documents) which have been filed or will be filed in the
future with the City of Albuquerque or Bernalillo County, or any other applicable
governmental agency, shall have the effect, and only the effect, described in the
Statutes for the State of New Mexico, and zoning codes, ordinances and the rules
and regulations of said county and City of Albuquerque.
The Master Plan, in
part, and related documents constitute part of the public control imposed by the
County and the City of Albuquerque upon Landlord, Tenants, Subtenants and
Occupants of the Land and shall not create, nor shall be intended to create, any
private property or contract rights in. the Landlords, Tenants, Subtenants, and
Occupants' property, except as such rights may be created expressly by separate
contracts, leases, deeds, and other documents, including these Regulations and
Restrictions. The Master Plan shall confer maximum benefits upon all Tenants,
Subtenants and Occupants when all of its elements are planned and developed in
appropriate relationship with each other. The Master Plan describes a plan of
development which Landlord believes will provide maximum benefit to the Tenants,
Subtenants, occupants, and the public. During an extended development program,
however, various factors may intervene which might hinder the effectiveness of
the Master Plan and which might threaten the benefits to be derived by the
Tenants, Subtenants, their Occupants, and the public, unless the Master Plan can
be modified as prescribed under the applicable law and these Regulations and
Restrictions. Accordingly, these Regulations and Restrictions are not intended
to, nor does it grant nor create any private property or contract rights in the
Master Plan and the Master Plan shall continue to remain subject to modifications
by Landlord and the proper governmental authorities, to the extent applicable,
in accordance with the procedures set forth in the statutes, rules, and
regulations of the City of Albuquerque and the County of Bernalillo, State of New
Mexico.

11.4

BENEFITS AND BURDENS. The terms and provisions contained in these Regulations
and Restrictions shall be binding upon and inure to the benefit of Landlord, all
Tenants, Subtenants, and occupants, and their respective heirs, successors,
personal representatives, and assigns.

11.5

NOTICES. Any notice required to be sent to any Tenant or Subtenant under the
provisions of these Regulations and Restrictions shall be deemed to have been
properly delivered when delivered in person or when mailed by certified mail,
return receipt requested, with proper postage prepaid, to the last known address
of said Tenant or Subtenant in the records of Landlord at the time of such
mailing or as reflected in the records of the Clerk and Recorder of Bernalillo
County, if there is no such Landlord records.
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11.6

NO WAIVER. Failure of any person or entity designated herein to enforce any
provision of these Regulations and Restrictions shall in no event be deemed to
be a waiver of the right to do so or any subsequent violations. Moreover, the
right to enforce and any other provisions of these Regulations and Restrictions
shall not be waived by such failure, nor shall there be any liability therefore.

11.7

SINGULAR AND PLURAL. Words used herein, regardless of the number and gender
specifically used, shall be deemed and construed any other number (singular or
plural) or gender (masculine, feminine, or neuter) as the context requires.

11.8

OWNERS'S LIABILITY SUBSEQUEHT TO SALE. Upon sale or transfer of Tenant's entire
interest in its Building Site, the Tenant so selling or transferring shall not
have any further liability for the obligations thereon which accrue against the
Building Site sold after the date of the conveyance; provided however, that
nothing herein shall be construed so as to relieve a Tenant of any Building Site
from any liabilities or obligations incurred prior to such sale or transfer
pursuant to these Regulations and Restrictions. Furthermore, any such sale or
transfer shall not modify or alter the terms of any Plans and Specifications
previously submitted and approved by the Architectural Review Committee and any
subsequent Tenant shall be required to comply with any such plan.

11.9

SEVERABILITY.
Invalidation of anyone or more of the provisions of these
Regulations and Restrictions by judgment or court shall in no way affect any of
the other provisions which shall remain in full force and effect.

11.10 ASSIGNABILITY OF LANDLORD'S RIGHTS AND DUTIES. Any and all of the rights, powers
and reservations of Landlord herein contained may be assigned in Landlord's sole
discretion to any person, corporation or association (including the Association
as provided in Section 11.11) which will assume the duties of Landlord pertaining
to the particular rights, powers and reservations assigned, and upon any such
person, corporation or association's evidencing its consent in writing to accept
such assignment and assume such duties. Such person, corporation or association
shall, to the extent of such assignment, have the same rights and powers and be
subject to the same obligations and duties as are given to and assumed by
Landlord herein.
11.11 ASSOCIATION. Subject to provisions of Section 11.10 above, Landlord shall have
the right to assign its right, title, interest and obligations to an Association
of Tenants pursuant to the provisions of this Section (The "Association"). The
Association shall be subject to the following provisions:
A.

Every Tenant shall automatically be a member (a "Member") of the
Association.
No person or entity who holds any interest merely as a
security for performance of an obligation or who is merely a lessee or
tenant under a lease for the property or who is merely an occupant shall
be a Member.

B.

Each Tenant shall be entitled to a pro rata vote in the Association based
upon the percentage of the total land area of Tenant's Building Site
(excluding the portions of the property deeded or dedicated to the City of
Albuquerque) owned by such Tenant or as specified in the Declaration of
Covenants, Conditions and Restrictions of the Association. When more than
one person shall hold an ownership interest or interest in any Building
Site, all such persons shall be Members, and the vote(s) provided for
herein as a result of such joint ownership shall be exercised among
themselves as they determine, but in no event aggregating more than the
total percentage ownership attributable to such Building Site.
Upon
condominiumizing of any Building Site, such Condominium Declaration shall
prescribe the division of votes among the individual condominium owners.

C.

Any action by the Association shall be on the basis of no less than a
majority vote of the votes of Members voting upon such action.
-21-

11.12 CONDOMINIUMS AND SUBDIVIDING OF BUILDING SITES.

A.

The subdivision of any Building Site into two (2) or more parcels or the
creation of a system of condominium ownership of a Building Site or
Building thereon shall be subject to the prior approval of Landlord and
the Tenant thereof. Landlord shall have the right but not the obligation
to approve such proposals and no covenant is herein made by Landlord that
any resubdividing or condominiumizing will be so approved.
Any such
subdivision or creation of a condominium may be made subject to such
conditions as may be imposed by Landlord and the Tenant thereof,
including, but not limited to, provisions for the creation of Special
Common properties and the addition of General Common Properties in
accordance with the provisions of these Regulations and Restrictions.

B.

All subdivisions, or resubdivisions, of a Building Site shall be
accomplished in accordance with applicable governmental laws, rules and
regulations and any documents to be submitted to governmental agencies or
recorded to accomplish such subdividing, or resubdividing, shall be
subject to the Landlord's prior written approval.

C.

Documents creating a system of condominium ownership on any Building Site
shall be subject to the prior approval of Landlord. The documents shall
provide that the condominium association shall be liable for the
collection and payment to Landlord of all assessments due to be paid under
the Declaration by Owners of the Building Site and that Landlord shall
have a lien against the entire condominium project for any unpaid
assessments, in accordance with the provisions of these Regulations and
Restrictions.
Such condominium declaration also shall prescribe the
voting method among the individual condominium owners that will constitute
the procedure for establishing the vote of the "Tenant" where called for
in these Regulations and Restrictions.

11.13 NOTICE AND ACCEPTANCE. Every person who now or hereafter owns or acquires any
right, title, estate or interest in or to any portion of the Land is and shall
be conclusively deemed to have consented and agreed to every covenant, regulation
and restriction contained herein, provided reference to these Regulations and
Restrictions is contained in the original conveyance from Landlord to the first
Tenant.

•

•

11.14 PARAGRAPH HEADINGS. Paragraph headings are inserted for convenience only and are
not intended to be part of these Regulations and Restrictions or in any way to
define, limit or describe the scope or intent of the particular paragraph to
which they refer.

A:EXHIBIT .0
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SECTION I - Purpose and Intent

The purpose and intent of the University Center Research Park Development Standards
is to achieve an integrated research park environment through a cohesiveness of
architecture and landscaping while allowing for office, research and development,
and related uses.
The Park Development Standards are additionally intended to
achieve the following objectives:
o

To enhance and implement the Master Plan for the University Center Research Park.

o

To guide the growth and development of the University Center Research Park in
accordance with the Albuquerque/Bernalillo County Comprehensive Plan and Zoning
Code.

o

To secure for the citizens of Albuquerque the social and economic advantages
resulting from the orderly planned use of its land resources.

o

To provide and promote the highest quality of design and visual appearance of
improvements.

o

To provide for flexibility in development, creative and imaginative design, and
the development of parcels of land as coordinated projects involving a mixture
of land uses.

o

To establish conditions for a planning and review process and review criteria
intended to lessen discretionary decisions.

o

To define a process of private design review by the University
development of any parcel within University Center Research Park.

o

To establish a review process for Tenants, Subtenants and Occupants for the
approval of improvements to be located on Building Sites at the university Center
Research Park.

for

the

SECTION II - General Notes

A.

The Architectural Review Committee shall have the authority to amend the Park
Development Standards from time to time, as it deems appropriate.
The Park
Development Standards shall have the same force and effect and shall be
enforceable as these Regulations and Restrictions.

B.

Terms used in the Park Development Standards shall have the same meaning as
defined by the Regulations and Restrictions, and the City of Albuquerque
Comprehensive City Zone Code, Ordinance 80-1975, Section 7-14-5 Definitions, as
amended, unless otherwise defined herein. Any conflicts arising from the meaning
of terms or definitions shall be interpreted so as to be consistent with the
Parcel Ground Lease and the Regulations and Restrictions.

C.

All construction within the boundaries of the University Center Research Park
shall comply with all provisions of subdivision, zoning and building codes
applicable in the City of Albuquerque, including applicable mechanical and
electrical codes.

D.

No lands shall be cleared of vegetation, graded, or the natural ground surface
thereof otherwise disturbed, unless a building permit has been duly issued for
the proposed construction or other development as authorized by the City of
Albuquerque.

E.

All signs within University Center Research Park shall be subject to the
standards in the City of Albuquerque comprehensive City Zoning Code, General
Regulation, Section 7-14-40.E in addition to these Park Development Standards.

A:EXHIBIT.E
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F.

The utilities within University Center Research Park will be provided by:
Electricity:

PUBLIC SERVICE COMPANY OF NEW MEXICO
Alvarado Square
414 Silver Avenue, SW
Albuquerque, NM 87158
(505) 848-3425

Gas:

GAS COMPANY OF NEW MEXICO
Corporate Office:
2444 Louisiana Blvd., NE
Albuquerque, NM 87110
(505) 880-7300

Water and Sewer:

CITY OF ALBUQUERQUE
Public Works Department
Utility Development
One Civic Plaza, N. W.
Post Office Box 1293
Albuquerque, NM 87102
(505) 768-2730

Telephone:

TELECOMMUNICATIONS DEPARTMENT
University of New Mexico
Telecommunications Bldg., 256
Albuquerque, NM 87131
(505) 277-1111

G.

All access plans, necessary rights-of-way, dedication and improvements shall meet
with the applicable requirements and approval of the City of Albuquerque.

H.

In the case of any conflict between the requirements of these Park Development
Standards and the requirements of regulations of any applicable governmental
jurisdiction, the more restrictive requirement shall apply.

SECTION III - General Development Standards
A.

Purpose and Intent

B.

Building Heights

•

•

Shall be as provided in the approved Site Development Plan for Subdivision
by the City of Albuquerque or as provided by the Architectural Review Committee.
C.

Building Setbacks
Shall be as provided in the approved Site Development Plan for Subdivision by the
City of Albuquerque or as provided by the Architectural Review Committee.

D.

Signs
All signs will be in compliance with the City of Albuquerque Comprehensive City
Zoning Code, General Regulation, Section 7-14-40.E, and the provisions of Park
Development Standards.
All signs will also be subject to approval by the Architectural Review Committee
before submittal to the City of Albuquerque.
Specific standards for signs within the University Center Research Park are
contained in Appendix A.

-2-

•

•

Administration of the Sign Regulations shall be as follows:

E.

1.

Each Tenant, Subtenant or Occupant shall submit or cause to be submitted
to the Architectural Review Committee for approval prior to fabrication,
at least 3 copies of detailed drawings covering the location, size,
layout, design, illumination (if any), color and materials of the proposed
signs, including all free-standing and wall-mounted signing and jor
graphics.

2.

After the Architectural Review Committee has approved the sign drawings,
Tenant, Subtenant or Occupant shall submit the plans to the City of
Albuquerque for approval. If any changes are made in the signed plans by
the City of Albuquerque, the revised plans shall be re-submitted to the
Architectural Committee for review and approval prior to fabrication and
installation.

3.

All permits and fees for signs and their installation shall be obtained
and paid for by the Tenant, Subtenant, occupant, or his representative.

4.

The Tenant, Subtenant or Occupant shall be responsible for satisfying
requirements and specifications contained herein and any appropriate City
regulation.

Landscaping
1.

Landscape Standards
The landscape standards serve to establish a framework for site
development at University Center Research Park. It is the intent of this
framework to provide the basis for an overall unified treatment and high
degree of landscape quality throughout the entire University Center
Research Park •

•

This section is comprised of two distinct elements: a) the illustrative
Landscaping Guidelines and Suggested Plant List, Appendix B, and b) the
Landscape Standards, Paragraph 5 below. The Landscape Standards, although
specific in nature, will allow flexibility in design.
The Landscape
Standards are the backbone provided to support the desired high quality of
development.
The Landscape Guidelines illustrate graphically the
requirements of the Landscape Standards.
2.

Landscape Intent
The Landscape Standards recognize that landscaping is of primary
importance to the establishment of the design character of the University
Center Research Park.
These standards are intended to promote the
establishment of compatible and continuous landscape development to
enhance and unify the University Center Research Park.
The landscape
objective in its broadest sense is to integrate the landscape with both
the introduced architectural elements and the character of the major
roadways and perimeter plantings.
More specifically, the Landscape
Standards are intended to provide for a neat and well-maintained
appearance in areas not covered by buildings or parking; to enhance and
preserve the existing site character; to minimize the adverse visual and
environmental impacts of large paved areas and to promote the conservation
of water.
Plant materials listed herein have been selected for their
hardiness, character and ease of maintenance.

3.

•

General Requirements
Detailed landscape
registered landscape
architecture in the
Architectural Review

and irrigation plans, prepared and signed by a
architect, familiar with the practice of landscape
State of New Mexico, shall be submitted to the
Committee for concept approval.
The landscape and
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irrigation plans shall also be submitted to the proper reviewing agencies
of the City for approval prior to issuance of a Building Permit; prior to
any building construction; and/or prior to the issuance of a Certificate
of Use and Occupancy, as appropriate. Landscaping in accordance with the
approved plan, by development phase, if applicable shall be installed
before building occupancy except where seasonal limitations prohibit, in
which case the landscaping must be installed within sixty days from the
time planting operations can be undertaken. When seasonal conditions do
not permit planting, erosion control measures must be taken to the
satisfaction of the Architectural Review Committee. As-built drawings of
all irrigation systems shall be submitted by the Tenant or Subtenant to
the Architectural Review Committee upon completion of the landscaping.
a.

All government standards (local and otherwise) applicable to
landscape improvements shall be investigated prior to preliminary
design and be incorporated into design schemes prior to plan
submittal.

b.

Individual expression, as related to the landscape design of each
Building Site, is encouraged and shall be based, in addition to the
parameters set forth in the intent statement, on the following
criteria:
o

Landscape elements shall be of the "long-lived" variety.
"Short-lived" materials can be utilized, but only as a
supplement to longer-lived elements.

o

Landscape elements within the front yard or visible from the
public right-of-way shall be of similar character and
compatible with the streetscape design and vocabulary
indicated on the Landscape Guidelines and Suggested Plant
Lists.
Landscape materials are considered to be a strong
unifying element and, therefore, should reflect the physical,
functional, and aesthetic qualities of the site.

o

All areas not paved or built upon must be landscaped with
trees and irrigated turf.
Shrub beds may be substituted
occasionally for turf, but shrub planting shall be used
judiciously and carefully.
Large uninterrupted areas of
gravel or bark mulch or bare soil are prohibited.
Use of
water conserving plantings, such as native and drought
tolerant trees, shrubs and turfs is encouraged.

o

Simple palettes of materials in simple compositions utilizing
two species of accent trees are recommended to achieve an
overall unified design treatment.

o

Expansive horizontal and vertical surfaces, comprised of
singular materials, shall be modulated or interrupted by
foliage masses.

o

Trees, both lines and masses, shall be utilized to enclose and
subdivide exterior spaces relative to each individual site and
provide physical protection from sun and wind in paved
expanses.

o

Thorough soil preparation is essential to plant survival. An
agricultural
quality
soil
test
shall
be
performed.
Specifications
shall
indicate all
soil
treatment
and
preparation.

o

As water management is critical, conservation is a key design
consideration for irrigation plans.
These systems shall be
coordinated with specific planting requirements.
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4.

o

Large areas of disturbed (scarified) soil cause blowing dust
and noxious weeds to be problems.
Ground covers such as
pasture grasses with at least temporary irrigation are
required in these areas.

o

Undeveloped areas, held in reserve for future building or
pavement development,
need not be irrigated or fully
landscaped.
These areas, however, shall as a minimum, be
seeded with a drought resistant turf mix to hold down weed
growth and to minimize wind and water erosion.
The use of
temporary, on-grade irrigation systems is encouraged.
All
public rights-of-way and required Streetscape Landscape Buffer
areas must be landscaped within six months of the execution of
a Parcel Ground Lease, whether or not all phases of
development are complete.

Landscape Guidelines and Suggested Plant List (Appendix B)
The Landscape Guidelines illustrate major site planting elements, their
size, number and location requirements for the Project.
The purpose of
the Guidelines is to maintain landscape design continuity that is critical
to overall Project unity.
The Suggested Plant Lists are to serve as a supplement to the Landscape
Guidelines.
It is the intent of these lists to provide a further basis
for overall site continuity.

5.

•

Landscape Standards
The Landscape Standards are the major means by which a quality landscape
will develop at the University Center Research Park. Prior to proceeding
with any individual Building Site design, particular attention should be
given to this section.
In terms of landscape design, all unpaved areas not utilized for parking
and storage shall be landscaped utilizing ground cover, shrubs, and tree
materials, and/or dry (inorganic) materials as indicated in the Landscape
Guidelines and Suggested Plant Lists.
a.

Street Trees/Accent Trees
Street trees are required and are considered to be part of the site
landscape along University Blvd., Stadium Blvd., and all interior
streets.
Street Tree allotment shall be 1 tree per 25 feet of
street frontage minimum. Accent Tree allotment shall be 1 tree per
35 feet of street frontage minimum. Minimum tree size for Primary
Street Trees shall be 2 1/2" caliper or 10 to 12 feet in height at
the time of installation; Accent Street Trees may be 1/2 to 2 inch
caliper minimum or 7 feet in height.
The Landscape Guidelines
illustrate the suggested use of both street trees and accent trees
into Streetscape Landscape Buffer areas.

b.

Front Yard
The front yard is considered to consist of the entire area between
the face of the curb at the access street and the face of any
building. Side yards on corner lots shall be considered the same as
front yards for the purposes of this section. Front yard landscaping
shall consist of the following:

•
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1.

Streetscape Landscape Buffer:
Where parking occurs between
the street right-of-way line and the face of building, this
area is to be landscaped with Street Trees, Accent Trees,
screening shrubs and ground cover treatment.
A minimum of 75 percent of the space between a public street
and parking lots or buildings, or the 75 percent of the first
30 feet from the street in open areas shall be planted in
irrigated lawn with the lawn on the street side of the
landscaped area, in order to preserve a visually continuous
lawn planting along public streets. This lawn planting may be
interrupted with shrub beds at entry points and in key accent
areas as appropriate.

•

The Streetscape Landscape Buffer areas are to be used
exclusively for plantj,.ng, pedestrian paving, monument signs or
other similar uses. Uses which are not permitted within the
Buffer areas are buildings, parking lots, parking structures,
trash containers, mechanical equipment, and any other item
deemed undesirable by the Architectural Review Committee.
Minimum depths for Streetscape Landscape Buffer areas,
measured from the back of the street curb, are as follows:
University Boulevard
Stadium Boulevard
Interior Streets

50 feet
50 feet
40 feet

The Streetscape Landscape Buffer shall be designed to screen
the parking area from the access street.
In addition to
Street Trees, the screening must be accomplished by earth
berming (natural in character) with a minimum height of 36"
from the top of curb at the access street (see Appendix B).
Berm slopes shall be designed no greater than 3:1 within the
Streetscape Landscape Buffer areas whenever possible.
2.

Building Setback Landscape Buffer:
Where no parking occurs
between the right-of-way line and the face of building, this
area is to be landscaped with Street Trees, Accent Trees,
shrubs (optional near building) and ground cover treatment
(see Appendix B).
The required trees should be informally
clustered with no more, than a fifty (50) foot gap between
groupings and shall have a 60/40 mix of deciduous to evergreen
trees.

•

Both the Streetscape Landscape and Building Setback Buffers
are to be maintained by the Tenant, Subtenant or occupant
after final installation.
c.

Parking Lots
Parking Area Trees not less than two and one-half inches (2 1\2")
caliper in size, equal in number to two (2) per each ten (10)
parking stalls; Accent Trees, equal in number to one (1) per each
ten (10) parking stalls, all with adequate irrigation systems will
be provided within all parking areas.
All areas within parking lots not covered by the parking lot surface
or other hardscape surfaces are to be landscaped with adequate
irrigation systems.
All parking lots shall be landscaped as
follows:
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1.

Provide landscaped islands in parking lot interiors per the
requirements of Section III. - L., Off-street Parking and
Circulation.

2.

The setback space between public streets and parking lots
shall be fully landscaped. Where possible, berming shall be
provided in order to screen parked cars.

3.

Where berms are not possible due to space limitation, the
parking shall be screened through use of evergreen and
coniferous trees and/or appropriate shrub plantings or screen
walls.

All parking within storage yards shall be fully screened from street
frontage providing minimum 6' -0" walls or combination walls and
planting sufficient for a total screen of cars from street view.
The maintenance of all parking lot landscaping is
responsibility of the Tenant, Subtenant or Occupant.
d.

to

be

the

Side and Rear Yards
Trees shall be planted adjacent to all structures on site where
possible. Quantity to be equal to one (1) tree for each thirty (30)
lineal feet of the combined length of rear and both side yard
dimensions. Minimum tree size shall be 1-3/4" caliper.

•

All unpaved areas not utilized for parking and storage shall be
landscaped utilizing ground cover, shrubs and tree materials, and/or
dry landscape materials (inorganic) as indicated in the Suggested
Plant Lists. No gravel will be accepted •
All maintenance for side and rear yards is to be the responsibility
of the Tenant, Subtenant or Occupant.
e.

Property Lines
Quantity to be equal to one (1) tree per each thirty (30) lineal
feet of property line.
A minimum size of 1-3/4" caliper will be
required (see Appendix B).
Shrubs and ground cover will also be required planting. The minimum
shrub size is to be five (5) gallons (24 inches height x 18 inches
wide minimum) spaced at 48 inches on center (see Appendix B).
All property lines are to be landscaped except where storage and
manufacturing yards are adjacent to the property lines. In lieu of
property lines screen planting, a minimum 6 feet 0 inches height
wall of fence around all storage and manufacturing yard areas will
be provided.
The maintenance of all property line landscaping is
responsibility of the Tenant, Subtenant or Occupant.

to

•

to be the

Irrigation Systems
All irrigation systems are to be below ground, fully automated
systems, in compliance with all applicable building code requirements. All backflow control devices are to be located or screened
so that they are not visible from public streets or parking lots.
Irrigation systems shall be required for all installed landscaped
areas in the absence of unusual extenuating circumstances.
For
areas to be maintained as existing natural areas and/or areas to be
restored as natural areas, irrigation systems will not be required
-7-

except that temporary
restored areas.

F.

systems may

be

required

to

re-establish

Site Drainage
Individual site drainage shall conform to the City of Albuquerque requirements
and the University Center Research Park Master Drainage Plan. (See Appendix C.)

G.

•

Screening
Areas utilized as parking, storage or loading will be screened, modulated, or
interrupted from the view of the street(s) or adjacent properties. This may be
accomplished by employing one or all of the following techniques.

H.

1.

Lineal Masses of Shrubs - This method requires use of shrubs that will
achieve a height of from four (4) to six (6) feet within three (3) years.
Minimum size of shrubs shall be five (5) gallons (24 inches height x 18
inches width) installed at 48 inches on center spacing.

2.

Lineal or Group Masses of Major Trees - This method requires the use of
trees that shall ultimately provide foliage that will screen parking,
storage and loading areas from elevated areas within the site or from
adjacent buildings.

Maintenance
All landscaping in the University Center Research Park shall be maintained in a
neat and orderly fashion. Periodic inspections may be made as directed by the
Architectural Review Committee and reports submitted to Tenants, Subtenants or
Occupants with regard to the condition of maintenance.
Deficiencies in the
levels of landscape maintenance shall be corrected within seven (7) days of
receipt of the report. The following are minimum maintenance standards:

I.

1.

All planting areas are to be kept free of weeds, debris and sand build-up.

2.

Lawn and ground covers are to be kept trimmed and/or mowed regularly.
Visual compatibility with Common Areas is desired.

3.

All plantings are to be kept in a healthy and growing condition.
Fertilizations, cultivation and tree pruning are to be carried out as part
of regular maintenance.

4.

Irrigation systems are to be kept in working condition.
Adjustment and
cleaning of systems should be a part of regular maintenance.

5.

Damage to plantings created by vandalism, automobiles or acts of nature
shall be corrected within thirty (30) days.

6.

All trees shall be trimmed and pruned when necessary to promote healthy
growth and structure and minimize wind damage. Trees should be attended
to no less than once each year.
Under no circumstance shall trees be
"topped." To encourage deep roots and healthy growth, all trees should be
deep root fed at least once each year.

•

Loading Areas
Loading areas shall be screened from view or, at a minimum, have the view from
the streets adjacent to said loading areas broken up by the use of landscaping
and/or fencing materials.
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•

•

J.

storage Areas
All outdoor storage shall be visually screened from streets and adjacent
property. Said screening shall form a complete opaque screen up to a point eight
(8) feet in vertical height, but need not be opaque above that point. Outdoor
storage shall be meant to include all company owned and operated motor vehicles,
with the exception of passenger vehicles.
No storage shall be permitted between a frontage street and the building line.

K.

Refuse Collection Areas
All outdoor refuse collection areas shall be totally enclosed and visually
screened from streets and adjacent property.
Said screening shall form a
complete opaque screen up to a point six (6) feet in vertical height, but need
not be opaque above that point.

L.

Off Street Parking and Circulation
Off-street parking and circulation areas are to be designed so as to provide for
safe and convenient movement of motor vehicles, to limit vehicular/pedestrian
conflicts, to limit paved areas, to provide for screening of paved areas, and to
soften the visual impact of parking lots by providing interior planting.
1.

•

2.

•

Parking Requirements
a.

Location.
Parking is restricted to paved and designated parking
spaces only. Parking shall be provided on the same Building Site it
serves or within a parking structure as designated by Landlord.

b.

Number of Parking Stalls. All parking facilities on each site shall
be sufficient to serve the business conducted thereon. In the case
of multiple use buildings, such as office and laboratory, parking
requirements shall be determined for each use separately.
The
minimum number of parking spaces shall conform to the requirements
of the City of Albuquerque comprehensive City Zoning Code, General
Regulations, Section 7-14-40.A.-

c.

Parking Lot Landscaping and Screening.
All parking shall be
separated from street rights-of-way by landscaped buffer as provided
in the Landscape Standards. Landscaped islands must be provided at
maximum intervals of every twenty-five (25) parking spaces and at
the ends of all rows of parking.
Parking islands shall have a
minimum width adequate for the planting or parking lot trees nine
(9) feet is recommended. A continuous curb shall be provided around
parking islands to prevent vehicular intrusion. Parking areas shall
be broken into sections not to exceed 200 cars by landscape buffers.

d.

Handicap Parking Requirements.
Handicap parking spaces shall be
provided as required by the City of Albuquerque Comprehensive City
Zoning Code.

e.

Stall Dimensions.
Minimum parking stall dimensions shall be in
accordance with the City of Albuquerque comprehensive City Zoning
Code.

f.

Curb Cuts.
Curb cuts for driveways shall be a minimum of twenty
(20) feet from adjacent property lines, except where access
driveways are shared by adjacent owners.

Vehicular Circulation
The location and width of access points allowed to a site will be
evaluated by the Architectural Review Committee in view of the size of the
-9-

site, the adjacent building sites, engineering considerations, existing or
proposed circulation patterns, landscaped areas and drainage requirements .
In order that the experience of employees and visitors to the University
Center Research Park will be pleasant and comfortable, special effort
should be made to create clear and understandable circulation patterns
within each site.
Circulation that is easily understood, flexible and
attractive should be the goal in the design of each site.
M.

•

Sidewalks
Sidewalks will be provided in conformance with the Site Development Plan for
Subdivision and the City of Albuquerque standards:

N.

Nuisances
No portion of the property shall be used in such a manner as to create a nuisance
to adjacent
sites,
such as,
but
not
limited to,
vibration,
sound,
electromechanical disturbance and radiation, electromagnetic disturbance,
radiation, air or water pollution, dust, emission of odorous, toxic or noxious
matter.

o.

Air Pollution Standards
All land uses within the University Center Research Park shall comply with the
City of Albuquerque, Bernalillo County, State of New Mexico and all federal
government policies and standards.

P.

Site Grading
The purpose of the Site Grading Standards is to unify the grading of the
University Center Research Park in terms of earth form, preservation of topographic features, detention of storm water and compatibility of relations between
buildings, parking, roads and adjacent properties. All Site Grading, therefore,
shall conform to the following requirements:
1.

•

Lot grading will be done in such a way as to preserve the topographic
features and to provide positive drainage.
Mounding and berming shall be
utilized to add topographic variety to the landscape and to screen
unsightly areas from any public right-of-way. All site grading shall be
designed to meet the following standards:
Maximum

Minimum
Slope

2.

Turf planting areas

2%

3:1

Ground cover planting areas

2%

2.5:1

Parking lot pavement

2%

4%

Driveways, access drives

2%

5%

Pedestrian pavements
(large "plaza" areas)

1%

2%

Pedestrian pavements (sidewalks)

1%

8%

Grading shall be natural or architectural
compliment the architecture or land use.
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in

form,

and

should

•

•

3.

No cut or fill slopes of any type shall be steeper than 2.5:1 with
smooth vertical transitions.
Where space limitations demand,
terracing with approved retaining walls shall be utilized.

4.

Where retaining walls are required, they shall be of a material
compatible with the building architecture.

5.

Berms, channels, swales, etc. shall be graded in such a way as to be
an integral part of the grading, and paved surface designed with
smooth vertical transitions between changes in slope.

6.

Storm water shall be detained on site where necessary in conformance
with applicable City of Albuquerque regulations and the University
Center Research Park Master Drainage Plan.
(See Appendix C.)

7.

Q.

Adequate diking of outdoor storage areas shall be provided where any
chemicals or other substances used or kept on site present any
potential off-site risks.
Fencing
The purpose of the Fencing Standards is to provide for security; for
screening of unsightly areas; and for visual relief, buffering and variety
where appropriate. Fencing Standards are as follows:

•
R.

1.

No fence or wall of any kind shall be constructed unless specifically approved by the Architectural Review Committee.

2.

Objects such as water towers, storage tanks, processing equipment,
cooling towers, communication towers, vents and any other structures
or equipment shall be compatible with the building architecture or
screened from adjacent properties, parking areas, public streets and
pedestrian walkways by using fences and/or walls and shall be
approved, in writing, by the Architectural Review Committee before
construction or erection of said structures or equipment.

3.

Screen fences or walls shall be of a height at least equal to that
of the materials or equipment being stored.

4.

Materials and colors of fences and walls shall be compatible with
the building architecture.

5.

Chain link fencing is not permitted.

6.

No fence or wall shall be located within fifteen (15) feet of the
front property line or of any street right-of-way line, or as
determined by the Architectural Review Committee.

Site Lighting
The purpose of the Site Lighting Standards is to provide for a safe,
functional, visually attractive and coordinated site lighting system. The
site lighting requirements are as follows:

•

(1)

Lights shall not be placed to
spillage on neighboring sites.

(2)

All parking lot and driveway lighting should provide uniform
illumination in compliance with the following minimum levels:
o

parking lots:

o

driveways:

0.5 foot candle

0.25 foot candle
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cause

glare

or

excessive

light

S.

(3)

All light fixtures are to be concealed source fixtures except for
pedestrian-oriented accent lights.

(4)

Security lighting fixtures are not to project above the fascia or
roof line of the building and are to be shielded. The shields shall
be painted to match the surface to which they are attached.
Security lighting fixtures are not to be substituted for parking lot
or walkway lighting fixtures and are restricted to lighting only in
loading and storage locations, or other limited service areas.

(5)

Exterior wall-mounted floodlights are expressly prohibited except
for security lighting in limited areas called out in #4.

(6)

All illuminated signs can be either internally illuminated, as
approved by the Architectural Review Committee.
However, if
externally illuminated, the light source should be concealed in a
manner so as not to be a visual nuisance.

(7)

Exterior lighting fixtures are to be as follows:
o

Parking lot fixtures:
cut-off type, high pressure sodium,
rectilinear style, aluminum extrusion luminaire, maximum
thirty (30) foot mounting height. Single or double luminaire
configuration on square pole. Select from Gardco Form Ten or
Kim Phase One.
Luminaire and pole shall have dark bronze
anodized finish.

o

Driveway fixtures: same as parking lot fixtures.

o

Pedestrian area and walk lights: same as parking lot fixtures
except twelve (12) to fifteen (15) foot mounting height.

o

It is recommended that accent illumination be provided at such
key locations as building entries, driveway entries, etc.

o

Lighting of
recommended.

o

Lighting of building faces is permitted, however, light source
should be concealed in a manner so as not to be a visual
nuisance.

o

Pole base design is to be approved by the Architectural Review
Committee, large above-grade concrete bases are prohibited.

all

pedestrian

walkways,

plazas,

etc.

is

•

•

Construction Phase
The purpose of the following Construction Phase Standards is to minimize
the adverse impacts of construction-related activities:
1.

In order to minimize soil erosion by water and wind,
combinations of the following shall be used:
practical

(a)

Expose smallest
construction.

(b)

Temporary ditches, dikes, vegetation and/or mulching shall be
used to protect critical areas exposed during development or
construction.

(c)

Sediment basins (debris basins, desilting basins or silt
traps) shall be installed and maintained to remove sediment
from runoff waters during development.
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area

of

cleared

practical

land

during

•

•

•

(d)

The permanent landscaping shall be installed
practicable after construction activities .

as

soon

as

(e)

Temporary mulching shall be used for imported fill subject to
erosion, on construction projects over six months duration.

2.

All utilities are underground. Tenant, Subtenant or his representative is responsible for knowing their whereabouts and protecting
them during construction.

3.

All construction storage and equipment yards shall be fenced in a
manner approved by the Architectural Review Committee and shall be
located on the site in a manner to minimize their impact on adjacent
properties and public streets.

4.

Construction sites shall be maintained in a neat and orderly manner.
All trash shall be kept in enclosed containers and emptied
frequently.

5.

Construction access shall be coordinated with and approved by the
Architectural Review Committee.
Special care shall be taken to
protect existing pavements from damage.

6.

At the end of the construction period, by phase, the Tenant,
Subtenant, or his representative shall submit to the Architectural
Review Committee reproducible copies of record drawing (as-builts)
showing the actual locations of all underground utilities and
irrigation systems.

7.

Prior to starting construction of each major project phase, a preconstruction conference shall be conducted by the Tenant or
Subtenant.
The
Tenant
or
Subtenant
shall
arrange
for
representatives of the following organizations to attend the
conference:
(a)

General Contractor

(b)

Tenant's or Subtenant's design consultants

(c)

University Real Estate Office

(d)

Architectural Review Committee

(e)

Applicable utility companies

The general purpose of the pre-construction conference is to outline
the phasing and responsibilities of key tasks such as:
(a)

Utility connections

(b)

Site grading and drainage improvements construction

(c)

Building Site driveway/sidewalk interface
Center Research Park roads and sidewalks

(d)
T.

•

with

University

Final grading and landscaping

Erosion Control
All property shall be maintained to prevent soil erosion from water and
wind. Methods of erosion protection shall include, but not be limited to,
the following:
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1.

Erosion by Water:
( a)

adopt the

following procedures

for water

o

The first priority shall be to pass natural drainage
through the project uncontaminated.

o

The second priority shall be to minimize the area of
erodible soil on the project.

o

The third priority shall be to reduce building site
runoff, slow runoff velocity, and protect soil from
erosive forces.

o

When the above approaches are not sufficient to control
erosion, sediment shall be collected before leaving the
building site.

(b)

Disturbed soils shall be revegetated immediately following
grading operations.
If revegetation cannot be accomplished
immediately, mulch shall be applied to exposed ground;
however, in no case shall graded areas remain in a disturbed
state for more than 60 days.

(c)

Required methods of storm water routing include interceptor
ditches,
temporary
diversions,
and
slope
drains,
if
applicable:

(d)

2.

The owner shall
runoff:

o

Interceptor ditches are required at the top of large cut
slopes to divert runoff around the disturbed areas.

o

Temporary diversions are required when permanent
drainage structures are being constructed in a drainageway.

o

Slope drains are required when a concentrated flow is
temporarily directed down a disturbed slope.

•

•

Recommended methods of sediment collection include sediment
traps, silt fences, check dams, inlet traps, and erosion
bales.
o

Sediment traps are recommended for removing sediment
particles from runoff prior to outfall to adjacent
property.

o

Silt fences are recommended for trapping sediment where
access or right-of-way is limited at toe of fills and
property lines.

o

Check dams are required to decrease velocities of
concentrated flows which result in sediment deposits.

o

Inlet traps are required at entrance to culverts or
inlets which lead off site.

o

Erosion bales may be used in lieu of silt fences and in
the construction of check dams and inlet traps.

Erosion by Wind:
(a)

Disturbed ground surfaces shall be dampened with water when
fugitive dust significantly impacts adjacent properties, as
-14-

•

•

determined by the City of Albuquerque or the Architectural
Review Committee .

3.

(b)

Dirt or topsoil stockpiles shall be protected by covering them
during windy periods.
Excessive dirt shall be removed from
the site to an approved waste area at the earliest possible
date.

(c)

This Section 2 applies to all areas of construction.

Erosion and sedimentation control details and specifications may be
obtained from the Architectural Review Committee.
SECTION IV - Architectural Principles

A.

Development Principles
The following principles are based on guidelines that have been
successfully used for a number of years on the Main Campus of the
University of New Mexico.
History has shown them to be successful in
creating a campus environment with qualities indigenous to New Mexico and
to the Southwest.
It is recognized that development is also steered by
the City of Albuquerque Development process. An approved development plan
exists for the Research Park.
The ideas below are intended to enhance,
not conflict with, those existing parameters.
1. The park plan should encourage and promote pedestrian movement
by creating a network of plazas between and among buildings.
opportunities to minimize or eliminate large areas of asphalt
paving, by the use of structures for example, should be optimized .

•

2.
Land coverage by buildings should be limited to an average of
30% of gross land area so long as it does not conflict with Floor
Area Ratios (FAR's) specified on the approved Development Plan.
3.
The average story height above ground of all buildings should
not exceed 3.5 stories so long as it does not conflict with FAR's
'specified on the approved Development Plan. Some new buildings may
become slightly higher to avoid excessive land coverage. Therefore,
the averaged height should be considered across the entire Park.
B.

Architectural Principles
The style of architecture at University Center Research Park should
reflect the stylistic "roots" of the Main Campus of the University of New
Mexico.
The style can be achieved by thoughtful expressions of the
contemporary technical and scientific requirements of a progressive
research environment in terms of an architectural symbolism derived from
the regional Spanish-Pueblo style. The following characteristics apply:
1.
The predominant use of terraced, flat-roofed and rectangular
faced masses, evocative of both the original pueblo dwellings in New
Mexico as well as the surrounding desert landscape of terraces and
mesas.
2. The use of earth colors in exterior stucco walls, White may be
used in areas under portals, porches, soffits.

•

3. A slight batter or "entasis" on certain exterior walls to soften
parapets and exterior corners or other architectural techniques to
suggest, symbolically, the quality of earth .
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4. Where possible, use of unbroken wall surfaces with subordinated
fenestration (window openings) as the principal means by which
extremes of temperature and glare can be managed.

•

5.
Where appropriate, use details derived from the Spanish
influence, such as portals, colonnades, balconies, other elements
which may appear stylistically to reflect the Spanish-Pueblo style.
At no time should these details compromise functional or technical
building considerations.
C.

Architectural Standards
The purpose of the Architectural Standards is to produce orderly and
aesthetically pleasing developments of high quality architecture in
harmony with the theme of University Center Research Park, and consistent
with the intended use of the buildings.
It is the intent of these
Standards to encourage innovative architectural design. All buildings,
therefore, shall conform with the following requirements:
1.

Building, parking lot and roadway paving coverage shall be limited
to provide a minimum of 20 percent unobstructed open space on all
properties.
Unobstructed open space may include any pedestrian
pavements (sidewalks and plazas) passing through open space areas
and any parking lot island larger than 500 square feet in size.

2.

The use of energy conservation techniques appropriate to the
building is encouraged.
It is important that energy conservation
techniques which are used be designed as an integral part of the
building.

3.

Building construction and design shall be used to create a structure
with substantially equally attractive sides of high quality, rather
than placing all emphasis on the front elevation of the structure
and neglecting or downgrading the aesthetic appeal of the side
elevations of the structure. Any accessory building and enclosures,
whether attached to or detached from the main building, shall be of
similar compatible design and materials.

4.

Exterior materials shall conform to and be in harmony with the
external design of neighboring structures and the overall design of
improvements described throughout these guidelines. The approval of
exterior materials, including type, color, texture and durability as
well as the extent of use of any single material or combination of
materials shall be solely at the discretion of the Architectural
Review Committee. Applicants are encouraged to contact the
Architectural Review Committee early in the architectural design
stages of their project to further discuss or propose appropriate
exterior materials.

5.

To ensure the preservation of views, all rooftop surfaces, equipment
and accessories shall be reviewed and approved by the Architectural
Review Committee according to the following guidelines:
a.

The roof surface materials, texture and reflectivity shall be
reviewed considering their effects on the views from other
Center Research Park sites and structures.

b.

Rooftop mechanical equipment, vents and ducts shall be
screened, covered and installed in a manner which prevents
obstruction or distraction of views from other Center Research
Park sites and structures. Screening shall be a minimum of 12
inches above materials being screened, or as determined by the
Architectural Review Committee.
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•

•

•

•

c•

Rooftop solar collectors, skylights and other potentially
reflective rooftop building elements shall be designed and
installed in a manner that prevents reflected glare and
obstruction of views from other Center Research Park sites and
structures.

d.

Rooftop radio, TV and microwave antennas and towers are
prohibited unless specifically approved by the Architectural
Review Committee to their height,
and location,
and
appropriate screening.

e.

Where mechanical or service equipment is located on the roof,
it shall be grouped into concentrated areas.
If it is not
possible to install this equipment in a well, it shall be
behind a screen wall or in an enclosure which is an integral
part of the building design. Metal flashing, trim and flues
and any other exposed rooftop mechanical equipment should be
anodized,
painted
or
capable
of
weathering
to
be
nonreflective.
The effect of such screening on roofs shall
not impact roof designs/forms in a significant way.
The
materials used on such screens or enclosures shall be the same
quality as, and compatible with, the materials of the
building.

f.

The location and finish treatment of items mounted on the
exterior surfaces of the buildings should be carefully planned
and detailed.
Such items would include skylights, solar
panels, vents, mechanical equipment, access ladders, electric
and gas meters, etc.
The location of these items shall be
indicated on all drawings submitted during the Schematic
Design Review and the Construction Document Review phases of
the review process •

g.

Where parking structures are used, special attention shall be
given to the exterior design of the structure or that it is
compatible with the building architecture. Screen landscape
and/or walls at least 3'6" in height shall be provided at the
perimeter of each parking level above grade.
Any ramp
driveway exit from a parking structure shall end a minimum of
twenty feet (20') inside the property line.
Parking
structures should be sited and oriented so as to present the
best possible view and least impact from public streets and
nearby improvements.
Means for accomplishing this might
include earth sheltering, terracing the different parking
levels back from the street, and placing the short side of the
parking structure on the public street side.
SECTION V - Maintenance

The purpose of the Maintenance Standards is to define m~n~mum maintenance standards to promote a uniform, neat and clean appearance throughout University
Center Research Park. Maintenance requirements are as follows:

•

A.

All Tenants, Subtenants, or Occupants of property shall maintain all
buildings, drives, parking lots, or other structures located upon said
property in good and sufficient repair and shall keep such premises
painted, windows glazed, paving swept and otherwise maintain the property
in an aesthetically pleasing manner.

B.

Any structure, driveway or parking lot surface which is damaged by the
elements, vehicles, fire or any other cause shall be repaired as promptly
as the extent of damage will permit •
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C.

Buildings which should happen to be vacant for any reason shall be kept
locked and the windows shall be glazed in order to prevent entrance by
vandals.

D.

Grounds shall be maintained in
rubbish and weeds. Lawns shall
pavements shall be kept true to
ditches shall be kept clean and

E.

All plantings shall be maintained in healthy growing condition.
Fertilization, weeding and pruning are to be carried out on a regular
basis.

F.

Dead or drying plants shall be removed and replaced as quickly as possible
(30 days maximum except where seasonal conditions prohibit).

G.

All plantings are to be irrigated as often as necessary to maintain
healthy growing conditions. Overwatering is discouraged.

H.

Irrigation systems are to be kept in proper working condition.
ment, repair and cleaning are to be done on a regular basis.

I.

Adjust tree guys, stakes, etc. on a regular basis to maintain neat appearance and to prevent damage to trees.

J.

If minimum maintenance standards are not achieved by the Te~ant, Subtenant
or Occupant, the Architectural Review Committee shall J.ssue a letter
requesting action.
If the maintenance deficiency is not remedied within
10 days, the Architectural Review Committee shall have the maintenance
work performed and shall charge the Tenant, Subtenant or Occupant for all
costs incurred.

a safe, clean and neat condition free of
be kept in a mowed condition.
Roads and
line and grade in good repair.
Drainage
free of any obstacles.

Adjust-

SECTION VI - Plan Review and Approval
A.

•

Architectural Review Committee

•

In accordance with the provisions of Section 6.1 of the Regulations and
Restrictions, the Architectural Review Committee shall have the authority
to adopt and to amend from time to time as it deems appropriate these Park
Development Standards governing the design and construction of all
Improvements on the Property.
The Park Development Standards shall be
enforceable as the aforementioned Regulations and Restrictions.
B.

Plan Submittal and Review
No improvements shall be constructed, erected, placed, altered, maintained
or permitted on any Building Site nor shall any construction or excavation
whatsoever be commenced or construction vehicles be placed on a Building
Site until Plans and Specifications have received final approval in
writing by the Architectural Review "Committee. All Plans and Specifications shall be submitted in a manner and form satisfactory to the
Architectural Review Committee in accordance with the Regulations and
Restrictions and the submittal and review procedures outlined below.

C.

Pre-design Conference
Prior to submitting preliminary plans, the applicant shall meet with the
Architectural Review Committee to review and clarify the Regulations and
Restrictions and these Development Standards, the characteristics of the
particular site, and the technical issues related to review procedures •
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•

•

D.

Schematic Design Review
Following the Pre-design Conference, the applicant shall submit the
information required for the Schematic Design Review. The Architectural
Review Committee shall hold a meeting with the applicant for such a review
within ten (10) days after its receipt of all information required for the
schematic design review. Such required information shall include:
1.

Application/project summary form;

2.

Boundary survey of site including topography at
intervals, existing easements and rights-of-way;

3.

Site Plan indicating;

•

1

foot

(a)

Location of any existing buildings or improvements;

(b)

Grading and drainage concepts;

(c)

Building location and setbacks including dimensions;

(d)

Uses of the Building and Building Site;

(e)

Parking layout,
dimensions;

(f)

Drives and entrances, loading and service areas;

(g)

Storage facilities and areas;

(h)

Pedestrian walks and/or paths;

(i)

Location and general type of signage;

(j)

Exterior lighting and general type of signage;

(k)

Phasing, if part of a larger parcel; and

(1)

Trash collector locations.

number

of

parking

spaces,

contour

setbacks

and

4.

Floor plans (schematic);

s.

Elevations (schematic);

6.

Utility service concepts;

7.

Landscape areas and schematic treatments; and

8.

Any additional obtainable information reasonably requested by the
Architectural Review Committee at the Pre-design Conference.
The Architectural Review Committee shall respond to the applicant in
writing within fifteen (15) days from the date that all of the above
information is received.

E.

•

Design Development Review
Following the Schematic Design Review, the applicant shall submit further
detail design information and plans required by the Architectural Review
Committee for Design Development Review. The Architectural Review Committee shall hold a meeting with the applicant for such a review within ten
(10) days after its receipt of all required information.
Such required
information shall include:

-19-

•

1.

Revised updated copy of application/project summary form.

2.

Final floor plans and elevations.

3.

Samples of exterior building materials.

4.

Design specifications and location for all signage.

5.

Proposed fixtures
specifications.

6.

Landscape plan showing quantity, type and location of trees, shrubs
and other landscape material to be planted or installed, preliminary
irrigation design.

7.

Grading and drainage plans.

8.

Declaration of easements, if any, including signage easements,
drainage easements, landscape easements and pedestrian easements.

9.

Any other information as may have been reasonably requested by the
Architectural Review Committee.

and

location of

exterior

lighting;

including

The Architectural Review Committee Elhall approve or disapprove in writing
all final plans within fifteen (15) days from the date that all of the
above requirements are received.
F.

Construction Documents Review
The purpose of construction documents review is to assure the Architectural Review Committee that final plans comply with the design approved by
the Architectural Review Committee. No construction may take place until
approval from the Architectural Review Committee is obtained. Following
the Design Development Review, the applicant shall submit the information
required for the Construction Documents Review and the Architectural
Review Committee shall review within ten (10) days after its receipt of
all information required for the Construction Documents Review.
Such
required information is as follows:
1.

Complete set of Construction Documents, Plans and Specifications
(but not including any construction contract);

2.

Final color boards of exterior materials;

3.

A Construction Site Plan showing location of all buildings, access,
storage areas,
exterior lighting,
signage,
fencing,
utility
connections, etc.

•

The Architectural Review Committee shall approve or disapprove in
writing all final Construction Documents within twenty (20) days
from the date that all of the above requirements are received.
G.

Changes After Final Review
There may be occasions when a Tenant or Subtenant or his design professionals desire to make a material change during construction which affects
the exterior of the building or the site.
When a Tenant or Subtenant
wishes to make a material change which deviates from the plans as approved
by the Architectural Review Committee, the Tenant or Subtenant must submit
a written request to the Committee with a "red lined" set of plans clearly
delineating the proposed change. The Committee shall review and respond
to such request within five (5) days from the receipt of the request. No
changes will be made unless approved by the Architectural Review
Committee.
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•

•

H.

Fee Schedule
Fees for Architectural Review Committee review of any documents under the
procedures outlined in this Section VI shall be
~~--~~--~
Dollars ($
) for the entire process payable with the
application for the development or phase of development covered by this
application •

•

•
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APPENDIX A

•

The sign standards will be developed and adopted by the
Architectural Review Committee at a later date.

•

•

•

APPENDIX B

Landscape Guidelines and Suggested Plant List
(attached)

•

•

APPENDIX C

Master Drainage Plan

•

Report Titled "Drainage Report for Glenborough University Center,
prepared by Bohannan-Huston, Inc. and dated June, 1988.

•

•

•

APPENDIX D

Application Form
(attached)

•

•

University Center Research Park

•

Application/Project Summary Form

1.

Date:

2.

Applicant:
Name
Address
City, State, Zip
Telephone

3.

Owner:
Name
Address
City, State, Zip

•

Telephone

4.

Site:
Location

Legal Description (attach if available)
Street Address (if known)

5.

Acreage of this application:

_

6.

Number of lots (per recorded plat or proposed):

__

7.

Total acreage under Applicant's control:

_

8.

Number of principal structures :

_

9.

Total gross building area in square feet:

__

10.

Proposed building heights in feet (to roofline):

___

11.

Number of floors:

_

12.
List each proposed use category (i.e., office, laboratory, research and
development, prototype manufacturing, etc.), the total gross leasable area of
each, and parking ratio for each:
Sg.Ft. GLA

Total:

Parking Ratio

•

....'

•

13 •

Number of compact parking spaces:

_

14.

Total number of parking spaces provided:

_

15.

Overall parking ratio in spaces/1000, sq. ft. GLA:

16.

Are mixed use or shared parking strategies proposed?:

17.

Land Coverages:

sq. ft.

%

Gross Building Area:
(ground floor)
parking and Drives:

sq. ft.

%

sq. ft.

%

Landscape/Open Space

sq. ft.

%

Other:

sq. ft.

%

18.

__
_

List the names, address and phone number of project consultants.
Architect:
Name
Address
City, State, Zip
Telephone

•

Civil
Engineer:
Name
Address
City, State, Zip
Telephone
Planner/
Landscape
Architect:

Name
Address
City, state, Zip
Telephone

9.

•

Brief description of project and any additional comments:

20.
Applicant Signature

Date

Exhibit F

Memorandum of Lease

•

•

•

•
EXHIBIT

•

•

C

•

•

•

02/28/94

SURPLUS PROPERTY DEPARTMENT
DISPOSITION APPROVAL LIST
ORIGINAL OR
COM~EN1S/REAsONs FOR
ACOU IslT ION
ACOU
IS
IT!
ON
SERIAL
I'IOOEl
UNM PROPERTY
DECLARING
AS SURPLUS
COST
DATE
NUIIBER
NUMBER
IIAKE/MFG.
11EI'I DEsCRIPTION/NAME
lAG
ITEI'I
------------------------------------------------------------------------------------------------------------------------------------------------------------------OBSOLETE
$1.892.00
1984
tIE[
5416021078
3550
COIIPU1ER PRINTER
1 164973
BROKEN
$1,209.22
1978
0160713
NIA
AUTOGENIC
ELECTROMYOGRAPH
2 124603
8ROKEN
$1,277
.00
1988
7071107
5202
ISII
COMPUTER PRINTER
182890
3
BROKEN
$1,957.00
1987
4298824
5160
IBr.
COMPUTER
CPU
182895
4
BROKEN
$1,615.00
1987
621DC0536
ZIH5B-43
ZElmH
CO/'iPUTER CPU
5 182901
BROKEN
$1,599.00
1987
607DFOb87
ZW-158-43
ZENITH
CO/IPUTER CPU
6 182902
BROKEN
$1,08~.00
1989
117539383
5202
IBII
COMPUTER PR ItITER
7 180377
BROKEN
$1,318.00
1989
913CHOO1985
ZDH 1217
ZENiTH
COMPUTER CPU
186568
8
BROlIN
SI,845.00
1983
541546025-8301
3550
NEC
CONPUTER PRH\TER .
9 160148
BROKEN
S2,141.00
1986
607DF0995
lIH58-43
ZENITH
COMPUTER CPU
173554
10
BROKEN
$1,359.00
1987
11-0158443
5201
IBr.
COMPUTER PRINTER
178903
11
OBSOLETE
$1,590.00
1982
1090394
GP5
HITACHI
CAMERA
153883
12
OBSOLETE
$556.00
1987
120311240
FX286
EP50/i
COMPUTER
PRINTER
177535
13
OBSOLETE
$l,107.00
1987
623DH1264
ZF-158-42
ZENITH
COMPUTER CPU SYS ,.
177m
14
OBSOLETE
$1,215.00
1988
728CE0534
ZDH-1117-BO
ZENITH
COMPUTER CPU SYs
182969
15
08S0LETE
S2,795.00
1988
lA60351
4130
GESTETNER
DUPLICATOR
182478
16
OBSOLETE
S3,996.05
1980
8058359
4662
TErTROtm
PLOTTER
141090
17
OBSOLETE
$1,402.00
1985
021882
F022907
TEe
PRINTER
169792
18
OBSOLETE
$1,400.00
1985
A02247
NIA
(,ITOH
PRINTER
169501
19
NOT WORKING
S2,060.00
1982
147493
NIA
APPLE
COMPUTER CPU
150830
20
NOT WORKING
$1,076.00
1986
329182
1103
CESTAFAX
SCANNER
172177
21
NOT WORKING
$/,695.00
1988
3112008
1103
6ESTETNER
SCANNER
182477
22
NOT WORKING
S5,516.00
1986
164609
EP5500
/lINGLlA
COPIER MACHINE
J71840
23
NOT
WORKING
S6,185.00
1989
9080311218
7350
SAVIN
COPIER /lACHINE
184968
24
NOT
WORKING
S675.00
1989
853959
COPI'
G
GRADCO
COpy CONTROLLER
18mo
25
OBSOLETE
S873.00
1985
26-3152000
NIA
lOr.
TYPEWRI TER
156923
26
NOT
WORKING
$1,715.00
1978
63322
DEC
II
DIGITAL
TERr.INAL
118523
27
NOT WORKING
S800.00
1979
19330
NM61497
LEAR
SIEG
TERMINAL
136583
28
NOT WORKING
$561.00
19B2
516320
A21'\0003
APPLE
DISK DRIVE
150831
29
NOT
WORKING
S720.00
1978
B610383
NIA
IB~
TYPEWR ITER
117793
~O
08S0LETE
S697.00
1972
AI5115
N/A
CORI; INS
PH mER
81818
31
OBSOLETE
$1,392.00
1985
3375
D":G~~:Qt;~ TIm:
112
WATER BATH
184281
32
08S0LETE
$4,264.30
IE[
1979
['-86(10
225770682
CEHRIFUGE
J28755
33
------------SUBTOTAL:

S59,586.57

•

•

•
02128/94

SURPLUS PROPERTY DEPARTMENT
DISPOSITION APPROVAL LIST

Ut\~

11 £/'i
_.- ..

34
35
36
37
38
39

40
41
42
43
44

45
46
47
46
49
5(1
51
52
53
54
55
56
57
58
59

1'18l\El

PROPERlY
TAG

IIEr.

DESCRIPTIO~/N~~E

lOma
136837
I03S0~

149208
1tibC,25
W4t6

H0338

174939
66240
1630~3

169496
150091
161112
159498
Ib9977
1605~B

169366
176857
179777
162m
176166

TYPEI;;RITER
TYPEI/RITER
TYPEI/RlTER
POiiER SUPPLY
DENSITY 6RAOIENT
. Iii.. TER BATH
ABSORBANCE/MONITOR
lIomOR
OSCILLOSCOPE
MPL\FIER
POWER SUPPLY
PLOTTER
COMPUTER COUPLER/MONITOR
COKFUTER DISPLAY STATION
PLOTTER
OPTICS r.I T
t'iODEII
COFIER !'\ACHINE
LAS~R

6~

16m9

'I
o.

IE:,~,3i

/,5

H~·715

H;~:I.

60

NUr.EER

ACOU ISIT ION
DATE

COKKENTS/REASONS FOR
DECLARlhG AS SURPLUS

--------------------------------------------------------------------------------------------------------------------------------------------------------------

LASER PRINTER
LASER CONTROLLER
PRlIiTER
COIIFuTER CASE
COr.?uTER CASE lii/PO~(R SUPPLY
CGr.PJTER CASE
COr.?uTER CASE I//FLOPPY DRIVE
COIIFUTER CASE Ii/POWER SUPPLY
COII?UTER CASE lii/PO~ER SUPPLY
TWiSFORr.ER
TF.':";5FORl'\ER
CL-::JTEf; PC

61
62

IlAY.E/tlFG.

SERIAL
liullWi

ORIGINAL DR
ACOUISIT 1011
COST

mm
180543
155647
155977
155973
155975
lEl5H
163v~2

IBM
IB~

IBII
GOULD
BW I'll. il
ElACAL
ISCO
PRINCETON
TH

I:ROHlj-HITE
HP
TEl
TEK
TH

HP
NII w
RACAL VADIC
!lINOUA
SPECTRA PHYSICS
IMAGEN
ETHERNET
NEe
JDR
IBM
18/'i
1811
n ,

1611

IB/I
KRQHI, HITE
KROHN HITE
JDR
FORD

26
26
26
GPC 1260
SP-810
EX-3008
226
HXl2
R5%
NIA
715A
NIA
NIA
NIA
7090A
HP-INT
VA3451
EP270
105-2
LBP-CX
ItlAGEN
P5
PC/Xl
N/A

5150
5150
5150
Jl)R
N/A
NIA
N/A
lilA

2734319
38461142
2734317
17631
NIA
B4SmJ79b
104591
K~2n49

359
1587
02
8060718
8020814
8020823
2503AO 1362
l3U3
474926
162430
309518
19841
860110038
573031244T
NIA
0195270
1178703515
1063718
1064067
N/A
725
724
N/A
IFlluUi5F3&LA1I3129

1975
1979
1975
1982
1976
1984
1980
1986
1969
1983
1985
1982
1982
1962
1985
1966
19B5

1967
1987
1987
19B7
1987
1987
1983
1985
1985
1985
1988
19a3
1983
1987
1901

SUBTOTAl=
GRAND TOTAl=

$655.00
$745.00
$655.00
$645.00
$1,4110.00
.1,558.00
$1,400.00
$549.00
$2,800.00
$1,497.00
$1,7b3.00
$13,115.00
$2,400.00
$18,442.00
$5,000.00
$4,169.00
5975.00
5952.00
$1112.00
$2,500.00
52,396.00
51,270.00
$1,233.00
$4,411.00
52,374.00
53,290.00
$3,290.00
U,133.00
5535.00
5535.00
$1,233.00
510,379.00 POOR

--------------593,971.00
$153,557.57

OESOLETE
OBSOLETE
OBSOLETE
OBSOLETE
OESOLETE
OBS:JLETE
O&SQ~ETE

O&50LETE
OBSOLETE
OBSOLETE
OBSOLETE
8ROKEN
BRm'.[N
BRO~EN

INCOMPLETE
1I,~OIlP;'ETE

OBSOLETE
NOT I/ORUNG
~uT WORKING
NOT WORKING
NOT liiORKING
NOT WORKING
INCOIIPLETE
INCOMPLETE
IN~Ot\PLETE

IIiCOMPLETE
INCOIIPLETE
lIiCOIIPLETE
08S0LETE
OBSOLETE
OBSOLETE
CONDIT/HIGH nlLEAGE

•
EXHIBIT

•

•

D

March 22, 1994

•

CONI'RAcrs, RESIGNATIONS, RETIREMENTS AND LEAVE'S

I .

CONI'RAcrs

New Faculty, Administrative Staff & Ooaches

St. Date

Name

Atanasov, Plamen B
02/01/94
transferred from Staff

•

1993-94
Appt
Code*

FIE Mos.

Contract
Salary

Res Asst Professor V
of Chern & Nu Engr

100 5
(12

9,625
23,100)

100 10.45 20,290
(12
23,300)

Title & Dept.

02/16/94

Gamburzev, Se:rgej

Res Asst Professor V
Of Chern & Nu Engr

02/21/94

Kramer, Ralph L

Lecturer III in
Ob/Gyn

V

100 4.3
(12

14,266
39,813)

01/01/94

Mu, Shaolin

Vis Res Professor
of Chemistry

V

050 5
(100 12

2,500
12,000)

02/15/94

Roberts, Brian B

01/24/94

Romans, Russ

Asst Professor of
1
1
4.5
31,900
Psychiatry
(12
85,067)
Education: BS (1984), MD (1989) University of Colorado; Residency (1993),
Research Fellowship (1993) TIle University of New Mexico. Publications :
author or co-author of 3 articles in professional journals.
Lecturer in
N
Business Teclmology,
Gallup Branch

100 16wks 9,846
(9
24,000)

02/07/94
Villasenor, Daniel
transferred from Staff

Instructor in Adult 1
100 14wks 8,602
Basic Education,
(9
23,963)
Gallup Branch
Education: BA (1989) James Madison University; MFA (1991) University of
Arizona. Professional Experience: Professor (1991-93) James Madison
University; Instructor (1990-91) University of Arizona; Instructor (1990)
Pima. Comnunity College.

•

*TIle codes used in this colLum are: 1 to 6=Tenn app::>intrrent with specific year
designated; V=Visiting or Terrporary; P=Probationa:ry; T=Tenured;
N=Non-probationa:ry.

Regents' Meeting,

•

•

•

II.

03/22/94

RErlIill"E'ITS

Title & ~pt

Effective Date

Abruzzo, Anthony

lecturer
Mathematics & Statistics

07/31/94

Anderson, Robert U

Director
Div of Goverrnrent Research

04/01/94

cady, Richard H

Director
Planning & Policy Studies

05/01/94

Coriz, Felix B

Mason
PPD-Maintenance & Repair

03/01/94

Ensminger-Gargoure , Jule

Administrative Assistant
Sociolcgy

03/01/94

Hoobler, Elizabeth

Instructor
03/01/94
Center for Age Res and Education

Romero, Bertha B

lead Custodian
PPD-Custodial South

04/01/94

Accon, Gary D

Caswell Silver Research
Professor of Geolcgy

01/31/94

Dauphinee, Thanas

Vis lecturer in
Managerrent

12/31/93

Maclin, Edward

Res Asst Professor of
Psychiatry; Res Asst
Professor of Psychology

01/31/94

Null, David G

Assoc Professor of
Librarianship

02/28/94

Santistevan, Shizuko

lecturer II in
Foreign Languages &
Literatures

02/10/94

Name

III. RESIGNATIONS

-2-

Regents' Meeting,

•

v.

03/22/94

LEAVES

Title & Dept
A.

Leave Without Pay

Alberts, laurie

Asst Professor of
English

1994-95
Semester I

Fegan, Howard D

Professor of IVlathematics
& Statistics

Academic Year

Assoc Professor of
Anthropology

Academic Year

Long, Jeffrey C
Lorenz, Jens

B.
No

•

•

Assoc Professor of
IVlatherratics &
Statistics

Sabbatical Leave

requests have .teen subnitted

FACULTY CONTRACI'S OFFICE 03/11/94

-3-

1994-95
1994-95
1994-95
Academic Year

